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General Response 

CHAPTER 1 

1.  10 General 
 

 We note that there is no definition for ‘a person’ in the proposed 
amendments and recommend that this be included as reference is 
made hereto throughout the proposed amendments, in particular 
clause 9 relating to incidents indicating when a person is not 
honest, of good standing and integrity.  
 

Disagree. 
See introductory paragraph to 
section that provides that a word or 
expression to which a meaning has 
been assigned in the Act has that 
meaning unless otherwise defined.  
The word “person” is defined in the 
Act. 

2.  1 Definition: 
“Administrativ
e Code of 
Conduct” 
 

“Administrative Code of Conduct” means 
the general code of conduct for 
administrative FSPs published under 
section 15 of the Financial Advisory and 
Intermediary Services Act, 2002 (Act No. 
37 of 2002); 

Paragraph 3(c) of the Draft Notice and the qualifying criteria in 
Annexure Three Table 3 of the Draft Notice refer to the 
“Discretionary Code of Conduct”. The requirements in Table 3 
apply to administrative FSPs.  The reference to “Discretionary Code 
of Conduct” should thus be replaced with a reference to 
“Administrative Code of Conduct” and it should be defined for the 
sake of clarity. 
 

Corrected. 

3.  10 Definition: 
“average” 

This is defined as: “a section in a policy 
that provides that assets are insured for 
less than their full value, the insured is 
required to bear a proportion of any loss.”  
 

a) We recommend that the this section be amended to read as 
follows:  
 
a section in a policy that provides that assets are insured for less 
than their full value, as defined in the terms of the relevant policy, 
the insured is required to bear a proportion of any loss.  

Disagree.   
Definition deleted in new version.    

4.  4 Definition: 
“financial 
product” 

The definition is not sufficient as it states 
merely that “financial product” includes 
subcategories of financial products. 
The definition should align to the 
definition of a “financial product” as is 
defined in the FAIS Act.  
The “financial product” definition in FAIS 
cannot be broadened by subordinate 
legislation outside of the FAIS Act. 

We recommend that the definition be rephrased to read: 
“Financial Product” shall mean a financial product as defined in 
Section 1(1) of the Financial Advisory and Intermediary Services Act 
37 of 2002 and includes subcategories of financial products”. 

Disagree. 
The definition of “financial product” 
in s1 of the FAIS Act applies.  See 
introductory part of section 1.  

5.  4 Additional 
definitions of 
product 
subcategories 

 We note that new product sub-categories are being introduced to 
allow for the products currently regulated under FAIS Board Notice 
102 of 2012. 
 
We envisage practical challenges regarding re-mandating of 
representatives under these products including: 

 IT system changes to add new product numbers onto the 

Noted.  See proposed transitional 
provisions.  
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electronic representative register 

 All mandate letter templates will need to be re—amended 
and re-issued 

 Representatives will need to be de-linked from current 
categories and moved into new categories on the electronic 
register. 

All FAIS contractual documents including supervision agreement 
and addendums would need to be updated 
We recommend that a period of approximately 6 to 12 months be 
allowed to effect system changes, and re-mandating of 
representatives, under the new product subcategories. 

6.  1 Definition: 
“hedge fund 
collective 
investment 
scheme” 
 

“hedge fund collective investment 
scheme” means a hedge fund as defined 
in the Declaration made by the Minister 
under section 63 of the Collective 
Investment Schemes Control Act; 

ASISA members propose that Fit and Proper Requirements should 
provide for a separate product category for Hedge Fund Collective 
Investment Schemes.  ASISA will consult with its members in 
respect of appropriate requirements and will provide the FSB with 
proposals as soon as practically possible. 
 

Agree.  See proposed new 
subcategory of financial product. 

7.  1 Definition: 
“Discretionary 
Code of 
Conduct” 
 

“Discretionary Code of Conduct” means 
the general code of conduct for 
discretionary FSPs published under 
section 15 of the Financial Advisory and 
Intermediary Services Act, 2002 (Act No. 
37 of 2002); 

Paragraph 3(c) of the Draft Notice and the qualifying criteria in 
Annexure Three Table 2 of the Draft Notice refer to the 
“Discretionary Code of Conduct” and it is suggested that it should 
be defined for the sake of clarity. 
 

Agree. See proposed definition.  
 

8.  1 Definition: 
“first level 
regulatory 
examination” 
 

“first level regulatory examination” 
means a regulatory examination mainly 
aimed at testing a person’s knowledge, 
understanding and application of 
legislation directly applicable to FSPs, 
representatives and key individuals, 
including the provisions of the Act, the 
Financial Services Board Act, 1990 (Act No. 
97 of 1990), the Financial Institutions 
(Protection of Funds) Act, 2001 (Act No. 
28 of 2001), the Financial Intelligence 
Centre Act, 2001 (Act No. 38 of 2001), and 
all measures promulgated in terms of 
those Acts; 
 

The FSB has indicated that the second level regulatory 
examinations as provided for in the current Fit and Proper 
Requirements will not continue.  The FAIS Competency Framework 
Workstream under the FSB Market Conduct Regulatory 
Framework Steering Committee is considering an appropriate 
framework to provide for product knowledge requirements.  The 
Retail Distribution Review Discussion Paper published in December 
2014 also indicated that product suppliers will be responsible for 
ensuring that the adviser meets levels of generic and specific 
product training.  In light of the above and given that the Draft 
Notice contains no requirements in respect of further levels of 
regulatory examinations, it is suggested that the reference to “first 
level” is superfluous and should be deleted.  All references to “first 
level regulatory examinations” in the Draft Notice should be 
amended accordingly.  If the Registrar believes that a reference to 
“first level” should be retained, it is suggested that it should be 
hyphenated “first-level”. 
 

Agree. 
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9.  14 Definition: 
“first level 
regulatory 
examination” 
 

 The definition of "first level regulatory examination" now includes 
the Financial Services Board Act, 1990 and the Financial 
Institutions (Protection of Funds) Act, 2001 as Acts on which key 
individuals and representatives of FSPs may be tested. It is unclear 
to SAVCA why these Acts are relevant and SAVCA would suggest 
that the references to these Acts be deleted.  
 

Disagree. The Registrar is not 
proposing an extension to the 
current ambit of the regulatory 
examinations.     

10.  1 Definition: 
“General Code 
of Conduct” 
 

“General Code of Conduct” means the 
general code of conduct for authorised 
financial services providers and their 
representatives published under section 
15 of the Financial Advisory and 
Intermediary Services Act, 2002 (Act No. 
37 of 2002); 

Paragraph 3(c) of the Draft Notice and the qualifying criteria in 
Annexure Three Tables 1, 4 and 5 refer to the “General Code of 
Conduct” and it is suggested that it should be defined for the sake 
of clarity. 
 
 

Agree.  See proposed definition.  

11.  4 Definition: 
“key 
individual” 

 The definition is not sufficient as it states merely that a “key 
individual” includes a key individual of a juristic representative of 
an FSP. 

 The definition should align to the definition of a “key 
individual” as is defined in the FAIS Act.  

 Subparagraph (a) in the definition of a “key individual” in the 
Act is sufficiently broad to include a juristic representative of 
an FSP in the existing definition. 

 Recommend that the definition be rephrased to read:  
“Key Individual” shall mean a key individual as defined in Section 
1(1) of the Financial Advisory and Intermediary Services Act 37 of 
2002. 
Alternatively 
Key individual includes any person responsible for managing or 
overseeing, either alone or together with other so responsible 
persons, the activities of the juristic representative in relation to 
the financial services rendered for and on behalf of the Financial 
Services Provider for which it is a representative. 

Disagree.  
See introductory paragraph to 
section that provides that a word or 
expression to which a meaning has 
been assigned in the Act has that 
meaning unless otherwise defined.  
The phrase “key individual” is 
defined in the Act and has that 
meaning in this Schedule.  The 
reference to the inclusion of a key 
individual of a juristic representative 
is to provide clarity and to avoid 
confusion 
 

12.  10 Definition: 
“limited 
underwriting” 

Limited underwriting is defined as:  
 
“where the only requirements a 
prospective policyholder or life assured 
must comply with in order for a product 
supplier to accept risk or pay a claim are:-  
a) The furnishing of a health declaration 
by such policyholder or life assured, 
structured as answers to no more than 

It is noted that with the possible exception of item (c) above, the 
definition of limited underwriting does not apply to short-term 
insurance. We would thus recommend that this provision or 
condition be deleted from the Short-term insurance Personal lines 
A1 as limited underwriting does not apply to short-term insurance.  
 

Disagree.   
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eight questions relating to specific medical 
conditions;  
b) a requirement that the policyholder or 
life assured must undergo an HIV test;  
c) the requirements imposed by the 
National Credit Act, No34 of 2005; or  
d) a combination of any of the 
requirements referred to in paragraphs 
(a), (b) and (c);”  
 

13.  4  
20 

Definition of 
long-term 
insurance 
subcategory 
B1-A, long-
term 
insurance 
subcategory 
B2-A and 
short-term 
insurance 
personal lines 
A1 and more 
specifically 
clause 3.1 of 
the 
Explanatory 
Memorandum  

Applications to amend licence restrictions. 
Applications to amend licence restrictions. 
 
Should this definition not also exclude the 
proposed new sub-category Long-term 
Insurance category B2-A in (d)? 
 

Should this definition not also exclude 
the proposed new sub-categories B1-A 
and B2-A? 
 
 

It is suggested that the two months’ date for submission of 
applications to amend licence restrictions be extended to from 2 
months to 6 months as: 

 we do not believe the FSB could cope with the amount of 
applications. 

the additional internal controls required to adhere to these 
requirements may not be achievable, especially where systems 
improvements are required. 
 
Masthead is in favour of including a new subcategory as proposed 
in order to accommodate the previous exemption into the 
legislation. 

Noted.  See proposed transitional 
provisions and proposed amendment 
to definitions. 

14.  10 Long-term 
Insurance 
subcategory 
B1-A  
 

 Given the inclusion of definitions for “no underwriting” and 
“limited underwriting” in relation to this product category, clarity 
is sought on the impact this will have on the remuneration.  
 
 

n existing long-term insurance policy falling 
under the current subcategory B1, be required to register for this 
product category and be limited to offering the product under the 
new subcategory B1-A, or may the FSP continue to offer the 
product as a subcategory B1.  
 

The FAIS Act does not regulate 
remuneration other than where it 
relates to the conflicts interest 
requirements.   
 
See proposed transitional provisions.  

15.  10 Definition: 
“no 
underwriting” 

 As indicated in the proposed amendments, this would mean that  
 
- there is no requirement by a product supplier for any medical, 

Disagree.  The proposed definitions 
do not provide for product standards 
but rather describe products that will 
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financial or lifestyle information to be provided by a policyholder or 
life assured in order for such product supplier to accept risk or pay 
a claim.  
 

more relevant to Long- term insurance policies, a short-term 
financial services provider is unable to provide the most basic 
affordability analysis, in the absence of any financial information 
from the client.  
 

underwriting’ in the context of FAIS Legislation, hold strong 
parallels to references in the Retail Distribution Review (RDR) to 
‘no advice’ and ‘limited advice’ intermediation models which is yet 
to be addressed under the RDR process.  
 

board notice may be premature as these are yet to be considered 
under the RDR process, by way of engagement with the industry.  
 

attract reduced competence 
requirements because of its 
simplicity.  

16.  4 
20 

Definition: 
“qualifying 
criteria” 

The definition excludes an obligation for 
the criteria to be published, after 
consultation, by notice in the Gazette. 

The failure to reference to 
consultation obligations do not align 
with the consultation provisions 
currently being tabled in the Financial 
Sector Regulation Bill. 

Any amendment to the exam qualifying 
will require changes to exam study 
material. In addition, exam 
qualifying/knowledge criteria should be 
pertinent to the role-player, hence we 
recommend that provision be made for 
consultation prior to changes being made 
to the qualifying criteria. 

We recommend that the definition be amended as follows: 
“qualifying criteria” in relation to a regulatory examination means 
the criteria against which a regulatory examination must be set by 
the Registrar, after due consultation with other financial sector 
regulators and industry stakeholders, by notice in the Gazette.” 

 
 
 
 

Masthead notes that the “qualifying criteria” refer only to those 
criteria against which the regulatory exams will be set.  However, 
in the Explanatory Memorandum in Section 3.3 “Qualifications” 
reference is made to the recognition of qualifications based on the 
new “proposed new criteria”.  We question whether the definition 
of “qualifying criteria” should not also mean the criteria against 
which qualifications will be evaluated.    

Disagree. 
The reference to consultation is 
superfluous as the qualifying criteria 
are set out in Annexure 3 to the 
Schedule.  Any amendment to the 
Schedule requires publication in the 
Government Gazette and must be 
consulted on. 
 
Disagree.  Criteria for recognition is 
set out in section 24. 
 

17.  4 Definition: 
“regulatory 
examination” 

This definition does not make clear that 
only the Registrar may make rules relating 
to standards for the examination, after 
due consultative steps are taken. 

 It is not clear if FSB officials besides 
the Registrar may amend the exam 

We recommend that the definition be amended as follows: 
“regulatory examinations” means examinations prescribed by the 
Registrar, set in accordance with the qualifying criteria for the 
purpose of meeting the competency requirements of this 
Determination.” 

Disagree. 
The qualifying criteria are set out in 
Annexure 3 to the Schedule.  Any 
amendment to the Schedule requires 
publication in the Government 
Gazette and must be consulted on. 
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criteria in the proposed Annexure A 
Tables without consultation with the 
Registrar, other financial sector 
regulators and/or industry 
stakeholders.  

As amendments to the qualifying criteria 
will impact the exam questions and 
learning material made available to FSP 
representatives, we recommend that the 
definition be amended to provide for 
appropriate governance around 
amendments to the qualifying criteria. 

 

18.  10 
 
20 

Short-Term 
Insurance 
Personal Lines 
A1  
 

Short-term insurance personal lines A1 is 
defined as follows:  
 
“Short-term insurance personal lines A1- 
the short-term insurance policies, 
excluding  
a) Group policies;  
b) Marine policies, engineering polices and 
guarantee policies as defined in section 1 
of the Short-term Insurance Act, No 53 of 
1998,referred to in the definition of ‘short-
term insurance personal lines’ and which 
policies –  
 
i. Require no or limited underwriting;  
ii. Define policy benefits as a sum 
assured…  
iii. Have contract terms of 24 months or 
less  
iv. Are not subject to average  
v. Do not provide for any exclusion from 
liability of the insurer other than-….”  
 

 of Short-Term Personal lines A1 as it reads may be 
confusing in that it could be read to imply that the conditions set 
out in sub-clause (b) of the definition apply only to “marine 
policies, engineering policies and guarantee policies”. We 
understand that this is not the intention of the Regulator.  
 

-clause (b) be split into 
two sub-clauses to separately address the exclusion of marine, 
engineering and guarantee policies and their listed conditions.  
 

rther, that loss or damage which is not accidental 
or unforeseen, be included in the exclusion of liability, as this may 
not necessarily be due to unlawful conduct.  
 

engineering polices should read 
engineering policies.  
 

In respect of sub-clause (IV) which reads: “are not subject to 
average.” We submit that, by removing any reference to average, 
this may at underwriting stage, either:  
 
- Expose the insurer to deliberate and fraudulent under disclosure 
of the value of assets covered by the policy, or  
 
- Lead to an increase in the cost of selling the policy when the cost 
of accurately identifying the cost of the assets, is considered.  
- In addition the policy holder may be induced into believing that 
goods purchased after the insurance contract is entered into, will 
also be insured without disclosing the purchase to the insurer.  
 

Noted.   
See amended definition and 
proposed transitional requirements.   
In addition, the purpose of the 
proposed definition is to define a 
simple product that could attract 
reduced competency requirements.  
The commentator’s proposals will 
defeat the purpose as stated above.  
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-considered in 
light of the effects it may have on the insurer and consumer.  
 

would recommend the re-wording of this definition, failing which, 
it will contain a double negative implication arising from a double 
exclusion applying to the listed limits of liability.  
 

fraudulent claims. The permitted exclusions are quite restrictive 
which may be difficult for short-term insurers to comply with.  
 

“limited underwriting” in relation to this product category, the 
regulator is requested to provide clarity on the impact this will 
have on the remuneration.  
 

ing short-term insurance policy 
falling under the current personal lines subcategory 1.2, be 
required to register for this product category and be limited to 
offering the product under the new subcategory A1, or may the 
FSP continue to offer the product as subcategory 1.2.  
 
Masthead is in favour of including a new subcategory as proposed 
in order to accommodate the previous exemption into the 
legislation. 
 
 

19.  19 Definition of 
“sole 
proprietor” 

  “Sole Proprietor” in relation to an FSP, means a FSP who is a 
natural person. 
Throughout the document, the Sole Proprietor is referred to as 
FSP. This is confusing to the reader and should rather be specified 
as a Natural Person FSP, particularly when it relates to competency 
such as experience, qualifications regulatory examinations and 
Honesty, Integrity and Good Standing. 
 

Disagree. The reference to sole 
proprietor is only used in relation to 
the financial soundness 
requirements. 

20.  4 Definition : 
“wear and 
tear” 

“wear and tear” means the normal 
expected deterioration of the insured 
asset arising from normal usage and age. 

Wear and tear may be subjectively interpreted. 
The definition is wide and open to subjectivity around what 
constitutes normal wear and tear. 
Recommend that the definition be amended to include a 
statement advising that “normal wear and tear” is determinable 
using relevant, accepted industry norms or the test of a reasonable 

Disagree.  
The proposed definition is 
sufficiently clear.   
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man. 

21.  10 General 
Comment 

 We note that certain additional sub-categories of financial 
products have been added, such as Long-term insurance 
categories B1-A; B2-A and personal lines A1.  
 

under Long-Term Insurance Category B1 (disability, health and 
life), whilst these may in future fall into the proposed Long term 
insurance category B1-A (those which require no, or limited 
underwriting).  
 

-
category to the financial products which the representatives is 
already registered for? Would this result in a new date of first 
appointment being recorded?  
 

rstanding that if this is the case, the representative 
may be required to obtain a recognised qualification in respect of 
the new category of financial products which he/she is currently 
rendering financial advice on.  
 

nt that it is required that 
the representative be registered under the new category, that the 
date of first appointment remain unchanged i.e. as per our e.g. as 
it was for sub-category B1.  
 
We recommend that we align the terms short-term and long-term 
to the new Insurance Bill and refer to it as Non-life and Life policies 
so as to align industry terminology.  
 

at the end of the paragraph which should be removed.  
 

Noted. 
 
See proposed transitional provisions.  

22.  1 3(c) 
Categories of 
FSPs 
 

The categories of FSPs are:  
(a) Category I FSPs, i.e. FSPs who are 

not Category II, IIA, III or IV FSPs;  
(b) Category II FSPs, i.e. discretionary 

FSPs as defined in the Notice of 
Codes of Conduct for Administrative 
and Discretionary FSPs, 2003 
Administrative Code of Conduct;  

1. Please refer to the comments above in respect of the 
inclusion of definitions of the Administrative Code of 
Conduct, Discretionary Code of Conduct and General Code of 
Conduct.  It is suggested that the proposed definitions be 
applied in paragraph 3(c) of the Draft Notice. 

 
2. It is also suggested that the reference to “as defined in 

section 1” should be deleted as it is superfluous and may 

Agree. See proposed amendments.  
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(c) Category IIA FSPs, i.e. hedge fund 
FSPs as defined in that Notice the 
Discretionary Code of Conduct;  

(d) Category III FSPs, i.e. administrative 
FSPs as defined in that Notice the 
Administrative Code of Conduct; and  

(e) Category IV FSPs, i.e. assistance 
business FSPs as defined in section 
1. 

 

cause confusion. 
 

23.  10 3 (c) and (d)  
 

 We submit that for purposes of clarity, that “… as defined in that 
notice” are expanded on, to refer to the particular notice being 
referred to, as is done in clause 3(b).  
 

Agree.  See proposed amendment. 

24.  16 3.3 
Competency 
Requirements 

 Agrees that the key individual must have obtained experience in 
the management and/or oversight of the rendering of financial 
services, however the experience should not be limited to those 
related to the activities of the FSP as this will encourage the 
practice of “renting a key individual” and will also put barriers for 
new entrants. 

Noted.  See proposed amendment. 

25.  16 3.3 
Qualifications 
 

 If the second level of Regulatory Exams (product knowledge) will 
be on an on-going basis, then it will meet the objective of ensuring 
that the FSPs have the right level of product knowledge. An 
alternative way is to impose on the FSPs to provide product 
training on an on-going period which will have more positive 
results as this will ensure that representatives have the correct 
and relevant level of product knowledge specific to their financial 
services, than a once off Regulatory Exam on product knowledge. 

Noted.  See proposed product 
specific training requirements.  

26.  4 Section 4(1)- 
reference to 
“representativ
es” 

This term is not defined in the Board 
Notice. 
This term must be defined to align with 
the FAIS Act definition. 
 

We recommend that a definition be inserted to read as follows: 
“Representative” shall mean a representative as defined in Section 
1(1) of the Financial Advisory and Intermediary Services Act 37 of 
2002.” 

Disagree. 
See introductory paragraph to 
section 1 that provides that a word 
or expression to which a meaning 
has been assigned in the Act has that 
meaning unless otherwise defined.  
The phrase “representative” is 
defined in the Act and has that 
meaning in this Schedule.   
 

27.  10 Clause 4(1)   It is noted that the references in this section are not correct. It Noted.  See rearrangement of 
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20  should read as follows:  
 
4. (1) The fit and proper requirements for each of the categories of 

FSPs, key individuals and  
representatives are –  
(a) Personal character qualities, as set out in Chapter 2;  
(b) Competence, as set out in Chapter 3;  
(c) operational ability, as set out in Chapter 5 (currently it reads 
Chapter 4)  
(d) financial soundness, as set out in Chapter 6 (currently it reads 
Chapter 5)  
(e) Continuous professional development as set out in Chapter 4 ( 

currently reads Chapter 6)  
 
Masthead - our only comment we make here is that the Chapter 
numbers referred to in (c), (d) and (e) appear to be incorrect.  In 
the Draft Proposals, continuous professional development has 
been set out in Chapter 4, operational ability in Chapter 5 and 
financial soundness in Chapter 6.   

Chapters. 
 
 
 
 
 
 
 
 
 
 
 
 
 
See proposed amendment. 

28.  19 4.(1) and 5.(1)  4.(1) and 5.(1) We are uncertain as to why a person needs to be 
financially sound. What is the regulatory trying to achieve with this 
requirement? 
 

See section 6A and 8(1) of the Act 
that provides for financial soundness 
requirements.   

29.  10 Clause 5  
 

 We note that reference is being made to fit and proper 
requirements referred to in Section 4(1) (a) to (e). These 
requirements are not recorded under Chapter 4 which is indicates 
that specific requirements are still to be determined.  
 

Noted.  See proposed CPD 
requirements.   

30.  4 Section 6 Specific requirement for FSPs and 
representatives rendering financial 
services in respect of the financial 
product: Health Service Benefit 

Include “apprentice brokers”. Section 6 should be amended to 
included reference to “apprentice brokers” as in terms of 
Regulation 28(b)(3) of the Regulations to the Medical Schemes Act, 
1998 (Act No. 131 of 1998) such category of persons may also 
obtain accreditation as a broker with the Council of Medical 
Schemes. 

Noted.  See proposed amendment. 

CHAPTER 2 – PERSONAL CHARACTER 

31.  4 
 
20 

7(a)(v)  Section 7(a)(v) extends the fit and proper requirements and 
definitions of honesty and integrity to directors, trustees etc. The 
question therefore is, beside the below concerns regarding 

Disagree.  
 
This section does not propose an 
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administrative justice, how is dishonesty findings relating to this 
group of persons to be administered under FAIS? There is currently 
only the option whereby the Registrar can debar any person under 
Section 14A (an FSP can only debar its representatives under 
Section 14(1)). With the extended definition of honesty which is 
contentious (as indicated below) it might give rise to unintended 
legal consequences for the Registrar or is the intention to place 
the onus on the FSP and extend the application of Section 14(1)? 
Furthermore, with regard to directors, is the framework of the 
Companies Act with regard to conflicts and fiduciary duty 
violations not sufficient? 
In terms of the draft Financial Sector Regulation Bill (S152 and 
S203) debarments will only be initiated by a responsible authority 
or Ombud for contravention of financial sector laws which 
contraventions are “material”. Will a finding of non-compliance 
with fit and proper requirements for honesty related matters 
which may not conform to the requirements of administrative 
justice or labour law not then defeat the proviso of “materiality”? 
Further clarity is needed as to who will effect debarments and/or 

what facets thereof in the new dispensation? It is clear that 
material financial law contraventions will be handled by a 
regulator or Ombud, however it is not clear whether the 
Section 14(1) FAIS scenario, will continue. Mention is made 
on page 84 of the Market Conduct Framework that “The Act 
gives the responsibility and administrative powers to 
providers to ensure that the representatives they appoint are 
fit and proper, and consequently, the authority to debar them 
from the industry should they no longer meet the fit and 
proper criteria. There has been some abuse of this authority 
and the debarment rules are being enhanced to clearly set 
out the duties of financial services providers in this regard”. 
The allusion to “abuse of this authority” further poses the 
question whether such abuse will however not be 
accentuated by the expanded contentious “honesty and 
personal character qualities” contained in Section 8 and 9 of 
the draft fit and proper paper? 

A director of an FSP within the bank must first be pre-approved by 
the SA Reserve Bank before the appointment is made and similar 
personal character checks are conducted before-hand. To include 
a similar provision in FAIS for FSPs who are also banks creates 
unnecessary duplication.  

extension of the fit and proper 
requirements relating to honesty and 
integrity to directors, etc.  It is 
already a requirement in terms of 
section 8(10)(a) of the Act that a 
director, member or trustee of, or a 
partner in, an FSP, must be a person 
who is honest and has integrity.   
 
The responsibility remains with the 
FSP to ensure that its directors, 
members, trustees, or partners meet 
the honesty and integrity 
requirements.  Failure by the FSP to 
comply with the above responsibility 
may result in the suspension or 
withdrawal of the FSP’s licence.  See 
section 8(10)(b) of the Act.   
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 We recommend that subsection (v) be deleted in view of a 
future market conduct licensing regime which – per the Retail 
Distribution Review paper November 2015 – proposes future 
consolidated licenses held at a legal entity level.  

Alternatively, that the section be reworded to place reliance on 
Reserve Bank approval and provision be made for Bank FSP 
directors to be exempt from this requirement on provision of 
proof of Reserve Bank approval. 

 
Masthead support the inclusion of directors, members, trustees 
and partners as persons to whom the personal character 
requirements will also apply to ensure that the persons who own 
and/or manage an FSP, even where not appointed as a Key 
Individual, are persons of integrity.   However, we would urge the 
FSB to consider whether there may be any possible implications 
for existing FSPs and their current ownership and/or management 
structures.   
 

 
 
 
 
 
 
 
 
 
See proposed amendments. 
 

32.  14 7(a)(v)  The reference to "member" in this section creates uncertainty and 
ambiguity and it could potentially be interpreted as meaning all 
shareholders of an FSP, regardless of the size of a shareholder's 
shareholding.  
SAVCA can conceive of no reason why chapter 2 of the Draft 
Determination ought to be applicable to non-controlling 
shareholders of FSPs. In addition, SAVCA does not believe that it 
would be practical to attempt to apply the personal character 
requirements set out in chapter 2 of the Draft Determination in 
circumstances where a FSP has a multiplicity of shareholders (a 
public, listed company, for example).  
In order to prevent the potentially absurd consequences 
highlighted above, SAVCA suggests that it be made clear that the 
reference to "member" in section 7(a)(v) of the Draft 
Determination refers to a member of a close corporation that is a 
natural person.  

Disagree.   
The section refers to a member of an 
FSP as contemplated in section 8(10) 
of the Act and does not include 
shareholders.  

33.  1 7(b) 
 

The fit and proper requirements relating 
to personal character qualities contained 
in this Chapter apply to –  
(b) any juristic person (to the extent 

that these requirements can be 
applied to juristic persons) –  

Section 8(1A) of the FAIS Act stipulates that if an applicant for 
authorisation is a partnership, trust or corporate or 
unincorporated body (in other words a juristic person), the 
personal character qualities of honesty and integrity and the 
competence requirements do not apply to the juristic person but 
to every person who acts as a key individual of the applicant.  Even 

Disagree.  See section 6A of the Act.  
In addition, under South African law, 
a company, for purposes of criminal 
law, can be prosecuted for a criminal 
offence relating to honesty. 
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(i) which applies for authorisation 
as an FSP or which is an 
authorised FSP; or 

(ii) which is considered for 
appointment as, or which is, a 
representative of an FSP. 

 

though paragraph 7(b) indicates that the requirements apply to 
the extent that it can be applied to juristic persons, it is submitted 
that personal character qualities by its nature can never apply to a 
juristic person.  It is therefore suggested that paragraph 7(b) 
should be deleted.  If the intention was to apply the requirements 
to certain natural persons of a juristic person, then those persons 
should be specifically identified. 
 

34.  19 7(b)  We are uncertain as to how personal character qualities can be 
applied to a juristic entity. 
 

Noted.  The Notice has been 
amended to remove reference to 
personal character where applicable. 

35.  4 General 
comments on 
sections 8 and 
9 

 The content of Section 8 is too widely framed and gives room for 
too much interpretation and possible arbitrary actions. It is 
suggested that practice notes / guidelines are published to flesh 
out what is intended to be covered. 
It is submitted that the consideration of “pending proceedings” 
may subject an affected person to unfair treatment especially 
where there is a probability that the outcome could be in the 
affected person’s favour due to malicious or impetuous allegations 
having been raised. This would void the common law rule of 
natural justice, further advocated in PAJA because it has the 
unintended effect of predetermining an outcome and denying 
such person equal access to employment. It is further an 
operational impracticality to elicit such information or force a 
candidate to produce such information. The reference to “or is the 
subject of any pending proceedings which may lead to such a 
conviction” should be struck out of such provision. 
The above risk of pending proceedings resulting in a finding 
against a candidate could be averted by mandating all candidates 
for fit and proper roles to declare details of any pending 
proceedings against such person, prior to appointment. Due to the 
strict governance structures within banks such candidate’s 
appointment would probably be put on hold or disallowed until a 
positive outcome. 

Disagree.  This is a general 
requirement.  In addition, sections 
8(1) and 9 must be read with section 
8(2) (now s9(3)) that provide for 
criteria the Registrar must take into 
consideration in determining a 
person’s fitness and propriety.   
 
In addition, any decision of the 
Registrar to act under sections 8 and 
9 is subject to PAJA.  The affected 
party will therefore have an 
opportunity to respond to any 
proposed decision.    
 
Further, a person aggrieved by the 
decision of the Registrar has a right 
of appeal to the FSB Board of Appeal.  
That right will be extended to 
representatives under the FSR Bill 
that provides for a right of appeal to 
the Appeal Tribunal against a 
decision of a FSP.  
 
In terms of the current fit and proper 
requirements a representative must 
disclose all facts or information at 
the disposal of, or which may be 
accessible to, him/her that may be 
relevant for purposes of a decision 
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by a FSP as to whether or not he/she 
is honest and have integrity.  Any 
pending proceedings as 
contemplated in section 9 will be 
relevant in an assessment of a 
person’s compliance with the fit and 
proper requirements.  The Registrar, 
therefore, is not proposing a new 
requirement but merely clarifying 
the current requirement in respect 
of candid and accurate disclosure.     

36.  10 8(1)   
Clarity is sought as to whether the incidents referred to in this 
section are limited to those mentioned under clause 9.  
 

No. The factors listed under section 9 
do not limit the generality of section 
8(1). 

37.  4 Section 8(1) 
and 8(2) - 

Reference is made to honesty and 
integrity being evidenced by: 
“absence of incidents that reflect 
negatively on that persons 
character”/“failure by a person to meet 
the specific criteria to the duties that are 
or are to be performed and the 
responsibilities that are or are to be 
assumed” / the passage of time by the 
person in failing to meet the criteria. 

The suggested criteria in 8(1) and (2) are too wide and open to 
subjective interpretation and application. This will frustrate the 
consistent application of the rules in practice. 
For instance, “absence of incidents that reflect negatively on that 
person’s personal character qualities” are underpinned by equally 
wide and vague criteria which invite a subjective approach. 
The ability to perform duties and responsibilities to the required 
standard falls within the ambit of the employment relationship 
with the individual and is not a reasonable measure to assess a 
person’s “honesty and integrity”.   
Reference to “a passage of time since failure to meet a specific 
criterion” is too wide. 
 

 We recommend that Sections 8(2)(b) and (c) be deleted. 

 We recommend that Sections 8(1) and 8(2)(c) be moved to 
form an introductory paragraph under Section 9. 

 

Disagree. See response under item 
35. 

38.  10 8(2)  This clause reads as follows:  
 
The following criteria must be considered in assessing a person’s 
compliance with subsection (1)…  
(c) the passage of time since the failure by a person to meet 
specific criteria.  
We recommend that the passage of time, be defined, alternatively 
that a period be provided to remove uncertainty.  

Disagree. The wording is clear and if 
a specific period is set it will defeat 
the purpose of the requirement as 
the time it takes a person to 
rehabilitate may differ from person 
to person and the surrounding 
circumstances of each case.   
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39.  19 8.(2)  How will this be managed and enforced? Will guidelines be 
provided? 
 

Noted. It is not, at this stage, the 
intention of the Registrar to issue 
guidance as the wording is 
sufficiently clear. It will further be 
managed and enforced through the 
normal licensing, supervision and 
enforcement practices of this Office. 

40.  14 
 
20 
 
 
 
 

Section 
8(2)(b) 

 The reference to "specific criteria to the duties" should be 
amplified by an appropriate cross-reference to the relevant source 
for such criteria.  
 
Masthead is in agreement with the principles of honesty, integrity 
and good standing.  We are, however, concerned that the 
“seriousness test”, the “relevance test” and the “time test”, in the 
absence of clear guidelines, may result in different interpretations, 
particularly in respect of the appointment of representatives to an 
FSP where it is the duty of the Key Individual(s) to consider these 
matters rather than the FSB.    

Disagree. The wording is sufficiently 
clear. 
 
 
Noted. 

41.  9 
 
20 

Section 9  The extensive list of factors has onerous implications for an FSP.  
What, in the FSB.s view, would constitute reasonable measures by 
an FSP to establish whether a person is tainted by any of the 17 
listed factors (which are also not exhaustive)?  Furthermore, all the 
factors listed may be relevant when assessing the fit and proper 
status of a hedge fund manager or financial advisor but not, for 
example, a person rendering intermediary services in relation to 
financial products which require not underwriting.  We submit that 
the fit and proper assessment should be tailored accordingly, 
without losing the essence of requiring an FSP to use its 
reasonable endeavours to ensure that its representatives are 
honest and have integrity. 
 
 
 
 
 
 
 
 
Masthead is comfortable that each of the incidents listed in 
Section 9(1)(a)-(f) would first be measured against the criteria set 
out in Section 8(2) but again express some concern about the 

Disagree.  See response under item 
35. Honesty and integrity is a general 
requirement that all persons who are 
rendering financial services or who 
are managing or overseeing the 
rendering of financial services or the 
business of a financial services 
provider must meet irrespective of 
the persons’ specific duties. 
However, in assessing a person’s 
honesty and integrity the Registrar 
must consider the criteria listed 
under section 8(2) that address the 
relevance of the failure by a person 
to meet the specific criteria to the 
duties that are or are to be 
performed and the responsibilities 
that are or are to be assumed by that 
person.  
 
See response under item 42. 
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potential difference in interpretation, particularly where the 
obligation to make such a judgement rests with the Key Individual 
and not the FSB.    
Under the existing Fit and Proper Requirements, a person is 
disqualified from meeting the personal character qualities of 
honesty and integrity only once they have been found guilty of an 
offence.  The proposed amendments include reference to “…any 
pending proceedings …”.  We submit that the period of time linked 
to “pending” is undefinable and such “pending proceedings” could 
drag on for months or even years.  In addition, allegations can lead 
to such “pending proceedings”, which may unfounded and may 
not necessarily lead to conviction.  We therefore suggest that this 
be deleted to avoid “punishing” persons before they have been 
found guilty.   
 

42.  3 9(1)  The above clause sets out factors which constitutes prima 
facie evidence that a person will not qualify to be a key 
individual or representative of an FSP. Neither of the factors 
has taken cognisance of the fact that certain offences might 
have been committed more than a decade ago and that the 
offender may have been successfully rehabilitated. 
Transnet recommends that the preceding paragraphs (a)-
(q) should start with the following wording: 
 
“has within a period of five years preceding the date of 
application or the proposed date of appointment or 
approval, as the case may be…” 

 

Disagree. Sections 8(1) and 9 must 
be read with section 8(2) that 
provide for criteria the Registrar 
must take into consideration in 
determining a person’s fitness and 
propriety. This include a passage of 
time consideration. 

43.  19 
 
20 

9.(1)  The inclusion of Good Standing is very wide and we are not certain 
how this is going to be managed particularly with regard to 
representatives. In particular 9.(1) (h) “has seriously or persistently 
failed to or is failing to manage any of his or her financial 
obligations (including debts) satisfactorily”. A large number of 
representatives who operate in the assistance business space have 
judgments against them and have problems financing their day to 
day activities without advances from the FSP. This would surely 
preclude them from operating. 
We feel that 9.(1) is very wide ranging and needs to be more 
concise 
 
 

Disagree. The meaning of ‘good 
standing” is a well-established 
principle.  Sections 8(1) and 9 must 
further be read with section 8(2) 
(now s9(3)) that provide for criteria 
limiting the wide application of those 
sections. 
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Masthead has no objection to the principle of “good standing” 
which is defined in the Oxford dictionary as “In favour or on good 
terms with someone:” which must then be measured against the 
criteria set out in subsection (2). 

Noted. 
 

44.  4 General 
comments on 
section 9(1)(a) 

 Clarity is required on the FSB’s expectation of the FSP to be able to 
manage this requirement.  
 
The existing debarment procedure has a significant effect on the 
employment relationship between the representative and the 
employer. Where a debarment notification is submitted, it has the 
effect of terminating the performance of a job function. In order 
for such a termination to be effected it is essential that the Labour 
Relations Act is adhered to in order to prevent undue compliance 
risk to the business and unfair treatment for the representative. 
Current disciplinary proceedings are conducted on the basis of 
conclusive evidence which must be presented to state a case 
which must prove the existence of a circumstance which has 
materially affected the employment relationship. The 
representative must then be afforded the right to represent his 
version of the facts. This process is mandatory as we afford the 
representative the right to be presumed innocent and therefore 
we ensure that any defences can be raised during proceedings.  
The obligation of the FSP to institute debarment proceedings 
where the representative is subject to proceedings which may 
result in conviction is a direct violation of the Section 35(3)(h) of 
the Constitution which provides that: "Every accused person has a 
right to a fair trial, which includes the right to be presumed 
innocent, to remain silent, and not to testify during the 
proceedings.” The FSP will then be required to ensure that we 
proceed to debar a representative based on a scenario that was 
not tested in court and the representative was not afforded with 
the ability to answer to the allegations. Furthermore, there is a 
presumption that the FSP will receive a notification of the pending 
proceedings and a summary of the charge sheet upon which the 
FSP must determine the seriousness of the case in order to decide 
whether to proceed with the debarment or not.  
Further still, it is submitted that even if the FSB does insist with the 
need to proceed with debarment, three unintended consequences 
will follow: 

 The FSP will require an extension of the 15 day timelines for 
the submission of the debarment documentation. We propose 

Noted. 
Section 35 of the Constitution refers 
to criminal matters and is not 
directly applicable to a regulatory 
assessment.  
The factors listed under section 9 are 
limited by the qualifying criteria in 
section 8(2).  
The requirement aligns with similar 
requirements under the Long-term 
and Short-term Insurance Act.  
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that this timeline be extended beyond the 30 day timeline 
provided for in the FSR Bill due to the need to identify the 
investigating officer and/or prosecutor of the pending case in 
order to request the charge sheet. The probability of the 
receipt of this information from the State whilst the matter is 
lis pendens is slim and will adversely affect the FSP’s ability to 
submit the debarment notice timeously. Given the fact that 
this provision relates to matters in any jurisdiction, which 
includes cross border cases, it is probable that the FSP’s ability 
to comply with the debarment timelines will be compromised. 

 The FSB will need to allow for the FSP to uplift the debarment 
in a timely manner where it is subsequently identified that the 
representative was found to be not guilty after the conclusion 
of the case. Further, the FSB must advise how the FSPs should 
address the adverse financial impact for the representative 
where the representative has been debarred as a result of this 
updated requirement only for the debarment to be uplifted. 
Given the materiality of the debarment proceedings and the 
impact that it has to the representative, it is not advisable for 
it to be required to be addressed in a frivolous manner.  

The last unintended consequence is that even after the 
upliftment of the representative from the debarment 
register, the appointment of the representative into a FAIS 
role will be in conflict with Section 8(1) of the Act due to 
the fact that would have been a record of an incidence that 
provides a negative reflection of the person personal 
character. 

45.  4 Section 
9(1)(a) – 
pending 
proceedings 

Reference is made in section 9 that a 
person is not regarded as being honest 
and of good standing and integrity if such 
person is the subject of pending 
proceedings, suspension or disciplinary 
action. 

We submit that an individual cannot be deemed to be not fit and 
proper in relation to any proceedings that have not yet been 
finalised, as the outcome of such proceedings might be favourable 
to the person.  
We envisage administrative complexity in reversing any decisions 
made to debar / remove persons, based on pending proceedings 
as proposed in Section 9(1) as well as industrial relations 
challenges as well. 
We recommend deletion of the following phrase in Section 9(1) 
and in 9(1)(b): “or is the subject of any pending proceedings which 
may lead to such a conviction” 

See response under items 35 and 44.   
 

46.  4 Sections 8(1) 
and 9(1) – 

Reference is made that a person must be 
a person of “good standing”. 

“Good standing” is not defined in either the Board Notice or the 
FAIS Act. 

Disagree.  See response under item 
43. 
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reference to 
“good 
standing” 

This is a wide phrase subject to interpretation, creating challenges 
in practical application in relation to sanctions, including 
debarments. 
We recommend that the references to “good standing” in Sections 
8(1) and 9(1) be deleted throughout or properly defined. 

47.  4 Section 9(1) – 
no reference 
to timelines in 
terms of 
which 
offences were 
committed 

Reference is made to varied offences as 
evidence of infringing honesty, integrity 
and good standing. 

Unlike the current Board Notice, no reference is made to these 
offences having been committed in the past five years (or any 
other period).  
The reference to a “passage of time” in section 8(2)(c) is vague and 
subjective. 
We recommend that specific time frames be used in assessing 
honesty and integrity status of applicants. 

Disagree. See response under item 
38. 

48.  10 9 (1) (a)(i)-(iii)  
 

 The inclusion of the wording “….or is the subject of any pending 
proceedings which may lead to such a conviction…” is problematic 
and should be removed. We submit that only when a person has 
been finally convicted of an offence in sections 9(1) (a) (i)-(iii), 
should this criteria apply.  
 

certain proceedings does not constitute an offence. If this clause 
remains as is, it would result in a person being the subject of a 
sanction, without proper determination by a competent court, 
regulatory or supervisory body and is contrary to the audi alterum 
partem principle, whereby a person is provided the opportunity to 
be heard and to defend him/herself.  
 
Clarity is required as to what will be considered as being 
‘negligent, dishonourable or unprofessional conduct’ and further 
as to whether this should specifically relate to such conduct in the 
financial services industry?  
 

pending proceedings or civil liability or judgement relating to 
negligent conduct. We submit that this is very broad, in that it 
could in essence relate to matters of convictions relating to driving 
offences, or other matters which have no direct correlation to 
one’s ability to perform his duties in respect of financial services.  
 

removed in the aforesaid paragraphs.  
 

Disagree. See responses under items 
35 and 44. 
 
As regards the requirement relating 
to negligent, dishonourable or 
unprofessional conduct, the 
Registrar is not proposing any 
amendment to the current fit and 
proper requirements where 
reference is made to that type of 
conduct.  
 
The requirement relating to the 
aforementioned conduct is further 
subject to section 8(2).  
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This may result in a person who has  
 
been convicted of driving under the influence, assault, or drug 
related matters being regarded as not  
being fit and proper. Whilst these actions are certainly not  

49.  10 9(1)(b)   
The inclusion of the wording “….or is the subject of any pending 
proceedings which may lead to such a conviction…” is problematic 
and should be removed. We submit that only when a person has 
been finally convicted of an offence should this criteria apply  
 

certain proceedings does not constitute an offence. If this clause 
remains as is, it would result in a person being the subject of a 
sanction, without proper determination by a competent court, 
regulatory or supervisory body and is contrary to the audi alterum 
partem principle, whereby a person is provided the opportunity to 
be heard and to defend him/herself.  
 

Disagree. See responses under items 
35 and 44. 
 

50.  4 Section 
9(1)(b) – any 
other offence 
– 

Reference is made to persons not meeting 
honesty and integrity requirements if they 
have been convicted or are subject to 
pending proceedings where the likely 
outcome is conviction of “any other 
offence” where the penalty is 
imprisonment without a fine. 

The reference to “any other offence” is too wide. The misconduct 
which impugns the person’s honesty and integrity should be 
relevant to certain types of offences related to theft, fraud, 
forgery, misrepresentation and like offences mentioned elsewhere 
in section 9. 
We recommend that section 9(1)(b) be deleted. 

Disagree. Any other offence is 
limited by section 8(2) and the fact 
that the penalty for the offence was 
or may be imprisonment without the 
option of a fine.  

51.  3 9(1)(a)&(b)  In terms of the above clauses, a person who has a pending 
proceeding against him or her which may lead to a 
conviction is considered to be prima facie evidence that a 
person is not fit and proper to be appointed as a key 
individual or representative of an FSP.  
 
The above clauses will in all probability not pass 
constitutional scrutiny as it contravenes section 35(3)(h) of 
the Constitution of the Republic of South African, 1996, 
which provides that every person is presumed innocent 
until proven guilty.  
 
Transnet is of the view that where a person has pending 

Disagree. See responses under items 
35 and 44. 
 



 Commen- 
tator SECTION WORDING / PROPOSED WORDING COMMENT REGISTRAR’S RESPONSE 

proceedings against him or her such person should be given 
the benefit of doubt until convicted by a competent 
tribunal or court of law. It is recommended that the above 
clauses should be reviewed.  
 

52.  10 9(1)(c)  There is a concern from industry, that an FSP may not always be in 
a position to confirm whether an individual has accepted civil 
liability for theft, fraud, forgery, uttering a forged document, 
perjury or any conduct involving dishonesty, breach of a fiduciary 
duty, misrepresentation or negligent, dishonourable and 
unprofessional conduct.  
 
Guidance is required as to whether it would suffice for FSP’s to rely 
on a section 10 disclosure for this purpose.  
 
 
 

mentioned twice and we suggest that one reference thereto be 
deleted.  
 

Noted.  
 
An FSP must establish, maintain and 
apply adequate policies, internal 
system, control and monitoring 
mechanisms to ensure that its 
representatives comply with the fit 
and proper requirements.  The 
Registrar does not prescribe the type 
of controls or monitoring 
mechanisms that must be in place.   
 
The section has been amended to 
remove duplication.  

53.  19 9.(1) (c)  Breach of fiduciary duty is repeated in the wording 
 

Noted.   
Section corrected.  

54.  4 Section 
9(1)(d) – 
preventative, 
remedial 

Reference is made to persons not meeting 
honesty and integrity and “good 
standing”” requirements if they have been 
the subject of “frequent or severe 
preventative, remedial actions” 

 This section is too widely drafted. 

 Preventative and remedial actions (example FSP risk 
management plans after an onsite inspection) relate largely to 
breakdowns in FSP procedures and controls, which are duly 
escalated and managed within internal FSP governance 
structures.  

 Assumptions cannot be made that these instances then also 
impugn key stakeholders’ “honesty and integrity”. 

Registrar and regulatory authority have not been defined 
unless the intention is to refer back to the FAIS Act? 

 We recommend that the following phrase be deleted from 
Section 9(1)(d): “frequent or severe preventative, remedial or” 

 We recommend that “Registrar”” and “regulatory Authority” 
be defined in the Definitions section of the Notice. 

Clarity is needed whether the intention is to refer to “any” 
regulatory authority, in which case we recommend that the 
word “a” be replaced with “any”.   

Disagree.  
The section is subject to section 8(2).   
 
See introductory paragraph to 
section that provides that a word or 
expression to which a meaning has 
been assigned in the Act has that 
meaning unless otherwise defined.  
The phrase “registrar” is defined in 
the Act and has that meaning in this 
Schedule. 
 
See proposed definition for 
“regulatory authority”. 
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55.  19 9.(1)(d) and (j)  Is it the Registrar’s intention to debar individuals once they have 
had their licences suspended or withdrawn more than once? 
 

The Registrar may, in addition to a 
suspension or withdrawal of a 
licence, debar a person but that is in 
the discretion of the Registrar and 
will depend on the circumstances in 
each case.   

56.  10 9(1)(d)  
this section. The FSP may not be in a position to confirm whether 
the individual has been the subject of severe preventative, 
remedial or enforcement actions by the Registrar or a Regulatory 
authority.  

actions by the Registrar or regulatory authority) are normally 
imposed against FSP’s or sole proprietors. Clarity is sought as to 
whether the intention is, for this to apply to representatives as 
well as key individuals?  
 

See response under item 52.   
 
Section 9 in its entirety applies to all 
persons listed in section 7. 

57.  4 Section 9 (1) 
(e) 

Reference removal without clarity around 
convictions. 

It is not clear whether the person should have been removed 
from office because of “convicted” theft, fraud etc or whether 
being removed on suspicion would be sufficient. 
We recommend that the words “subsequent to a conviction” 
be inserted before the words “for theft, fraud….” in line 1. 

Disagree. Wording is sufficiently 
clear.  It does not require a 
“conviction”.  

58.  4 S9(1)(f) - 
fiduciary duty 
- 

S9(1)(f) "fiduciary duty" is not defined.  Certain legislation defines fiduciary duty for the purposes of 
that legislation.  Are we to apply the common law definition of 
fiduciary duty? 
Whilst it is generally accepted that the breach of fiduciary 
duties is accepted to imply that the person does not meet the 
fit and proper requirements, we note that it is still possible for 
a representative or key individual to have involvement in a 
separate legal institute. The practicality of assessing a breach 
of a fiduciary duty by the representatives or key individuals 
across all entities that they may be involved with would be 
incredibly cumbersome. 
 

 S9(1)(f) Define the term "fiduciary duty". 
We recommend that we restrict the application of this 
provision to a person that has breached the fiduciary duty 
where they are a director of the FSP concerned. 

Disagree.  The ordinary meaning of 
fiduciary duty would apply.  The 
section is intentionally not restricted.  

59.  10 9(1)(f)  Disagree.  The section is intentionally 
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the event of him/her breaching a fiduciary duty, but does not 
specifically state that the person should have been found guilty of 
such a breach.  
 

FSP holds assets on behalf of a client, which creates a fiduciary 
duty. However this requirement may be too stringent in respect of 
FSP’s who do not hold any assets on behalf of the client.  
 

breaching the fiduciary duty, should this criterion apply.  
 

not restricted to a person who was 
convicted of a breach of fiduciary 
duty.  In other words, whether a 
person is fit and proper should not 
be dependent on whether that 
person was criminally convicted. The 
purpose of section 8 and 9 is to 
assess whether a person comply with 
the honesty, integrity and good 
standing requirement.  A proper 
assessment requires the 
consideration of evidence of a 
breach of a law, fiduciary duty, etc. 

60.  4 Section 
9(1)(g) – 
impaired 
ability due to 
conflicts of 
interest 

Reference is made to persons not meeting 
honesty and integrity and “good standing” 
requirements if they have an impaired 
ability to discharge their financial services 
duties due to conflicts of interest. 

 This section is too widely drafted and allows for subjective 
interpretation. This issue falls within the ambit of the 
employment relationship. Employee conduct is measured and 
managed in terms of internal disciplinary codes and codes of 
ethics.  

 Findings in relation hereto will result in disciplinary action 
being taken and findings in terms of particular breaches of 
internal rules, rather than a finding that the person is no 
longer an individual of “honesty and integrity”.  
The FAIS subordinate legislation also has robust coi 
requirements. 
We recommend that this section be deleted. 

Agree. Deleted.  

61.  10 
 
20 

9(1)(g)  
ability to discharge his or her duties in respect of the financial 
services related business of a financial services provider because of 
a conflict of interest, or any other reason, that the person would 
be deemed to be a person who is not of good standing, honest and 
of integrity.  
 

situation in which a provider or a representative has an actual or 
potential interest that may in the rendering of financial services to 
a client, influence the objective performance of his or her or its 
obligations to the client or prevent a provider or representative 
from rendering fair and unbiased financial service to that client or 
from acting in the interests of that client, including but not limited 
to, financial interest, ownership interest and any relationship with 

See response under item 60. 
 
The fact that a conflict of interest 
exists is a matter that the Registrar 
may take into account when acting 
under the sections of the Acts 
referred to in section 8(1) and (2). 
The fact that a conflict of interest 
exists does not mean that a person is 
automatically not fit and proper. 
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a third party.  

to avoid, and where not possible, mitigate any conflict of interest 
between the provider and a client or the representative and the 
client.  

not always possible to avoid a conflict of interest and therefore a 
provider is given the opportunity to mitigate it.  

be aligned to the FAIS General Code of Conduct.  
 
 
Masthead is in agreement that to provide fair treatment to clients, 
an authorised person must act in the interests of clients, with 
honesty and integrity and uphold the principles set out in the 
General Code of Conduct. However, where a conflict of interest 
exists, it is our view that to clearly disclose such a conflict to a 
client to enable the client to decide whether or not to continue to 
do business with such authorised person, is acting with honesty 
and integrity.  We would argue that it is the failure to disclose or 
inform a client of the circumstances surrounding such conflict 
which would impact on the honesty and integrity of a person, 
rather than the conflict itself.  We also question who judges the 
severity of the conflict?  For example, being paid commission for 
the sale of a policy is potentially a conflict.   
 

 
 
 
 
 
 
 
 
 
 
 
 
See response under item 60 

62.  4 Section 
9(1)(h) – 
unpaid debt 
and 
sequestration 
– 

 Reference is made to persons not 
meeting honesty and integrity and 
“good standing” requirements if they 
are unable to pay debts or are 
sequestrated.  

 This requirement can be interpreted 
to include adverse credit ratings, debt 
review, acknowledgments of debt and 
judgments. 

We envisage practical challenges in 
monitoring and auctioning any changes to 
representative’s financial positions 

 As mentioned above, assumptions should not be made that an 
inability to pay debt automatically impugns the person’s 
honesty and integrity or “good standing”. 

 An individual may have been retrenched and thus be unable 
to pay off debt.  
Criminal records may be readily available, but civil records not 
necessarily so. Recent amendments to the NCA has also 
placed further restrictions on the purposes for which credit 
information may be accessed from credit bureaux, with 
specific restrictions relating to employment checks. 
 

 We recommend that this section be deleted. 
Alternatively, that it remains a requirement only for 
registration of FSPs. 

Noted.  Requirement moved to 
Chapter 6.  Requirement has been 
limited to FSPs and juristic 
representatives.   
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63.  10 9(1)(h)  
financial obligations (including debt) satisfactorily, including having 
been subject to civil judgements in respect of unpaid debts, or 
subject to any pending proceedings. These would be considered 
prima facie indication that this person is not fit and proper.  
 

may be a subjective view.  
 

being disputed for example the e-tolls.  
 

more likely to find individuals, employed as representatives of a 
financial service industry, finding it extremely difficult to meet 
their financial obligations. This may result in debts not being paid 
timeously, judgements or civil actions against them. Having this 
imply that a person is not fit and proper is extremely harsh, as this 
person could be debarred from the industry.  
 

ertise in so far as work 
experience is concerned and prevent them from finding further 
employment in the industry, which would prevent them from 
earning an income.  
 

exacerbated and his inability to pay the debt would result in a 
snowball of negative consequences for the individual.  
 

Clarity is sought as to what the FSB, would constitute reasonable 
measures by an FSP to establish whether a person is tainted by any 
of the 17 listed factors (which are also not exhaustive).  

assessing the fit and proper status of a hedge fund manager or 
financial advisor but not, for example, a person rendering 
intermediary services in relation to financial products which 
require no underwriting.  

accordingly, without losing the essence of requiring an FSP to use 
its reasonable endeavours to ensure that its representatives are 
honest and have integrity.  

See comment under item 62.  In 
addition the requirement is subject 
to the limitations set out in section 
8(2) now section 9(3). 
 
As to the use of “satisfactory”: This 
refers to the discretion of the 
Registrar. Any decision of the 
Registrar to act under the sections 
referred to in subsections 8 is subject 
to PAJA. The affected party will 
therefore have an opportunity to 
respond to any proposed decision. If 
a decision is taken, the affected 
person may appeal to the Appeal 
Board against such a decision.  
 
As regards comment that section 9 
should be tailored to the activity, 
commentators are referred to 
response under items 41 and 42.   
 
In addition, representatives are 
currently required to comply with 
the same requirements applicable to 
a FSP. See section 13(2) of the Act. 
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applied to representatives and strongly recommend that this 
section be removed, in so far as it relates to representatives.  
 

64.  10 
 
 
20 

9(1)(h)(ii)  
may lead thereto…” should be deleted and removed from this 
section, as proceedings for sequestration has not been finalized. 
The respondent may oppose such an application. The provision 
should only come into effect once a final court order has been 
granted, whereby an individual is sequestrated.  
 
Masthead is in support of the principle that advisors should be 
able to manage their own financial affairs and remain in good 
standing with their creditors given their duty to appropriately 
advise their clients about their financial needs and objectives. We 
further support the principle of honouring one’s financial 
obligations.  However, we cannot ignore the fact that there may 
be extenuating circumstances which could mean that for an 
interim period of time an advisor may face financial constraints 
which result in “pending proceedings”.  However, this is not to say 
that the “pending proceedings” will definitely result in a civil 
judgement.   
It is our opinion that there must be recognition for those cases 
where financial failure or constraint was as a result of 
circumstances falling outside of the control of the advisor.  While 
this still impacts on the financial soundness of the individual, we 
are not convinced that in all cases this will call into question the 
personal character qualities.   
Therefore, in our view, it should rather be those instances where 
there is intentional refusal to meet financial obligations, which 
does seem to be dealt with in the first part by requiring the failure 
to manage financial obligations as being serious and persistent.   
 
 

Disagree.  Section 9 is subject to 
section 8(2) [now s9(3)].   
The requirements are further aligned 
to best practice in other jurisdictions. 
 
 
 
See response above. 
 

65.  4 Section 9(1)(i) 
– is being 
suspended 

Reference is made to persons not 
meeting honesty and integrity and 
“good standing” requirements if they 
are being suspended” from acting as a 
director, managing executive, public 
officer. 

As discussed above, sanctions should not be imposed in relation to 
“pending actions”. 
Note: the seemingly wide ambit of this section – to persons not 
currently within the ambit of FAIS legislation – is limited by the 
provisions of Section 7.  

We recommend that the phrase “or is being suspended” be 
deleted. 

Disagree. See response under item 
64. 
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66.  10 
 
 
 
 
20 

9(1)(i)  
section, which should only apply once a final determination has 
been made, regarding a person’s suspension, dismissal or 
disqualification from acting as a director, managing executive etc.  
 
We are in support of the principles embodied within Section 
9(1)(i)-(m) and have no comment except to say that these would 
need to be measured in accordance with the criteria set out in 
Section 8(2) to ensure that these incidents are relevant to the 
business of a financial services provider and its authorised persons. 
 

Disagree. See response under item 
64. 
 
 
 
Noted. 
 

67.  4 Section 9(1)(j) 
– license 
refused 

  The reasons for an FSP license refusal are many – for example 
failure of the aspirant FSP to meet operational requirements. 
Assumptions should not be made that such refusal 
automatically impugns the person’s honesty and integrity or 
“good standing”. 

The references to trade / non-FSP licenses should be removed. 
We recommend that the section be deleted. 
 
Alternatively – that the section be reworded to make clear that the 
reasons for FSP license refusal/revocation must relate to 
misdemeanours in respect of honesty and integrity.  
 

Disagree. The section is subject to 
section 8(2). 

68.  10 9(1)(j)  
approval, authorisation or licence to carry on a trade, business or 
profession will apply only those related to financial services or to 
any profession.  
 

ed to any (our emphasis) 
profession, it would be too wide.  

 

Disagree. The section is subject to 
section 8(2).  See also responses 
under items 35 and 41. 

69.  19 9.(1) (k) and (l)  How will this be managed and are professional bodies being given 
very wide powers of authority to have an individual prevented 
from operating in the financial services industry? 
 

Disagree.  See qualification: “in 
relation to matters relating to 
honesty, integrity, or business 
conduct”.  The section is also subject 
to section 8(2). 

70.  10 9(1)(l)  
from this section, which should only apply once a final 
determination has been made, regarding the disciplinary action, 

Disagree.  See response under item 
59.  In addition, a person is currently 
required to disclose all information 
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disqualification or removal of the person by the professional body 
or regulatory authority.  
 

which may be relevant for purposes 
of a decision by the Registrar 
regarding that person’s fitness and 
propriety that would include pending 
matters.   

71.  1 9(1)(m) 
Incidents 
indicating 
when persons 
are not honest 
and of good 
standing and 
integrity 
 

Without limiting the generality of section 
paragraph 8(1) and subject to section 
paragraph 8(2) any of the following 
factors constitutes prima facie evidence 
that a person referred to in section 
paragraph 7 does not qualify in terms of 
section paragraph 8: 
The person- 
(m) has been knowingly untruthful or 

provided false or misleading 
information to, or been 
uncooperative in any dealings with, 
the Registrar or a regulatory 
authority; 

 

ASISA members, in its submission on the proposed fit and proper 
requirements in terms of the Long-term Insurance Act, indicated 
that there may be circumstances in which persons may themselves 
have been misled and they may not be aware that they are, 
despite their best intentions, providing untruthful information.  
ASISA members’ suggestion that the requirement indicates that a 
person will not meet the requirements if he or she has knowingly 
been untruthful or provided false or misleading information was 
accepted by the Registrar for Long-term Insurance.  In order to 
ensure alignment of the requirements, it is thus suggested that the 
same amendment be effected in paragraph 9(1)(m) of this Draft 
Notice. 
 

Agree.   
Section corrected. 

72.  19 9.(1) (m)  How will being uncooperative be defined? 
 

The ordinary meaning of the word 
will be applied. 

73.  3 
 
 
 
20 

9(1)(n)  The above clause provides that where a person applies for 
appointment or approval as a key individual or representative of 
an FSP and “demonstrates lack of readiness and willingness to 
comply with legal, regulatory or professional requirements and 
standards”, such may be considered as a prima facie evidence that 
the person is not fit and proper to be appointed as a key individual 
or representative of a FSP.  
 
This clause is vague. Transnet is of the view that there are limited 
tests that can be applied during the application process that can 
determine whether a person has demonstrated the readiness and 
willingness of complying with legal, regulatory or professional 
requirements and standards. Transnet recommends that this 
factor should be reviewed. 
 
 
Masthead recognises that a person’s integrity is linked to the 
discipline of systematically complying with appropriate and 
relevant regulation and standards.  However, in the absence of 

Disagree.  The wording is sufficiently 
clear.  
 
Any decision of the Registrar is 
subject to PAJA. The affected party 
will therefore have an opportunity to 
respond to any proposed decision. If 
a decision is taken, the affected party 
may appeal to the Appeal Board 
against such a decision. 
 
The requirements are aligned to best 
practice in other jurisdictions. 
 
 
 
Noted. 
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clear guidelines, this is a broad requirement which is open to 
interpretation. 
 

74.  4 Section 
9(1)(n) – lack 
of willingness 
to comply 
with 
regulation 

Reference is made to persons not meeting 
honesty and integrity and “good standing” 
requirements if they demonstrate a lack 
of readiness and willingness to meet legal, 
regulatory or profession standards. 

 Failure to meet regulatory standards are subject to varied 
regulatory sanctions. Assumptions should not be made that 
such refusal automatically impugns the person’s honesty and 
integrity or “good standing”. 

 Professional standards are covered under the topic 
“competency” and should be excluded from the “honesty and 
integrity” paragraph in the Board Notice.  
What about individuals that were previously and formally 
registered with a professional body e.g. CA(SA), Law Society of 
the Northern Provinces, Engineers Council etc. and no longer 
wish to maintain their memberships after their appointment to 
a FAIS impacted role within an FSP. The unintended 
consequence of this provision is that individuals that have 
opted to focus their energy on financial services will be 
prohibited from occupying FAIS functions in the event that 
they do not maintain their previous memberships. 
 
We recommend that the section be deleted. 

Disagree.   
See response under item 73.   
Requirement only applicable when 
the regulatory or professional 
requirements and standards apply to 
person.  Does not apply to person 
who voluntary has lapsed his /her 
registration with professional body. 
 

75.  5 9.(1)(n)  It is not clear how this could be measured.  The risk is that this 
could lead to a subjective assessment by either the FSP or the 
Regulator.  A lack of willingness to comply would typically result in 
suspension of a licence, regulatory action or withdrawal of 
membership which are already covered in 9.(1)(d) and 9.(1)(k). 
 
Removal of 9.(1)(n) 

See response under item 73. 

76.  10 9(1)(n)  
lack of readiness and willingness to comply with legal, regulatory 
or professional standards, he will be considered to be a person 
who is not honest and of good standing and integrity.  
 

 Clarity is sought as to what is considered as a lack of readiness by 
the Regulator?  
 

are made, should have the opportunity to defend himself and 
provide reasons which the criteria in this section are not applicable 
to him/her. The criteria should only be enforced once a final 
determination has been made in accordance with formal 
procedure.  

See response under item 73.  
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77.  4 General 
comments on 
Section 
9(1)(p) 

 The intended retrospective assessment of the business’ 
performance which may result in liquidation or the invoking of 
business rescue proceedings may unduly prejudice the individual 
that had left the organisation in that was a going concern in good 
standing at the time of departure and subsequently mismanaged 
in their absence. 
In addition, it must be noted that certain “businesses” are 
designed to provide its shareholders with limited liability in 
respect of the organisation. The requirement to preclude these 
individuals from being fit and proper is in conflict with the 
principles of limited liability, particularly in scenarios where the 
individual had already left the organisation.  
It is recommended that the scope of this provision is revised with a 
degree of caution as this would imply that all of the management, 
directors, managing executives and controlling shareholders of 
African Bank should be precluded from being representatives and 
be debarred as the organisation is currently in business rescue.  
Further, in the event that the individual that had been in a 
management position (albeit non-executive management) had left 
an organisation outside of the financial services industry eg 
mining, that had been liquidated; that person would be prohibited 
from being appointed as a representative. If the provision is to be 
interpreted in this manner, it could be seen to be a barrier to entry 
could infringe on the right to free trade. 

 

Noted.   
 
Wording corrected to address some 
of the concern. Please note also that 
the provision is subject to section 
8(2).   
 
 

78.  19 
 
20 

9.(1) (p)  This is very wide in terms of activities that can cause a person to 
fail the good standing definition 
At what ownership percentage does an individual become a 
controlling shareholder in this legislation? 
 
Masthead re-iterates their support of the requirements for an 
individual to be honest, act with integrity and be in good standing.  
While it is acknowledged that a person who is in a position of 
management, authority and control of a business has 
responsibilities and fiduciary obligations in respect of such 
business, to hold an individual accountable in terms of their own 
personal character qualities without considering the true 
involvement or actions of such individual within the context of 
such business dealings, in our view, may extend too far.  We 
accept that this would be measured against the criteria of 
seriousness, relevance and the passage of time but are concerned 

See response under item 77. 
 
 
 
 
Noted. See response under item 77. 
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that, particularly for smaller businesses, the burden of 
investigation and judgement of this requirement in relation to the 
appointment of representatives is too great as this would rest with 
the key individual(s) and not the FSB.   
 

79.  10 9(1)(p)(i)  
clause 9(1)(n), in the event that such a person was involved, or is 
involved in a business “…. as a director, trustee, member, partner, 
controlling shareholder or managing executive, or is concerned in 
the management of a business that has been….”  
 

such a person, it must be attributed to that persons direct 
involvement and own conduct, that lead to the business being the 
subject of sub-paragraphs (a), (c), (d), (j),(l),(ii),(m),(n) or (o). Such 
a person has to be found guilty and a determination should be 
provided by an Honourable Court, disciplinary panel, regulatory 
authority, professional or any competent body.  

is so, since a Manager in a business may not always control 
and/ or have input into the actions of the business, thus it would 
not be appropriate to penalize him for the actions of others, which 
may have been out of his control and/ or not within his 
knowledge.  

office.  
 

See response under item 77. 

80.  4 Section 
9(1)(p)(ii) – 
liquidation or 
business 
rescue 

Reference is made to persons not meeting 
honesty and integrity and “good standing” 
requirements if they are placed in 
liquidation or under business rescue. 

Failure to meet financial soundness standards are subject to varied 
regulatory sanctions. Assumptions should not be made that such 
refusal automatically impugns the person’s honesty and integrity 
or “good standing”. 
 
We recommend that this section be deleted. 
Rather include it in the operational requirements. 

Disagree, The requirement is subject 
to section 8(2).   

81.  10 Section 
9(1)(p)(ii) 

 
company or close corporation is as a direct consequence of a 
person’s inability to apply the required financial discipline or 
standards. All circumstances of the liquidation should be taken 
into account, for e.g.  
 
- The liquidation could be a voluntary liquidation by the entity 
after all debts have been settled and the entity, no longer wishes 
to trade. In such an instance there is no harm or loss to creditors.  

Noted.  Section 9 is subject to section 
8(2). 
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- The liquidation could also be due to circumstances beyond the 
control of the directors and shareholders, which would be in the 
best interest of all parties.  
 

liquidation within one year of the person being connected with the 
organization, or within one year of that connection. It is assumed 
that this will apply where the person has left the organisation and 
that organisation is liquidated or applies for business rescue within 
a year of the person’s departure.  
 

 instance, various factors may have contributed to the 
demise of the business, none of which may be attributable to the 
actions of the former director, trustee, member partner, 
controlling shareholder or managing executive, or a person that 
was concerned in the management of the business. Actions 
contributing to the demise of the company may well have 
occurred after his/her departure, of which he played no part in.  
 

-
clauses contained in clause 9 read with clause 8: Honesty and 
integrity, which deals with mitigating factors being considered in 
clause (8) (2)  
 
(a)-(c), are contradictory as one considers mitigating factors on the 
one hand, yet stipulates that a person is found unfit under clause 
9, without applying the criteria in clause (8) (2).  
 

debarred and further increases the risk of non-compliance by the 
FSP and relevant compliance officer.  
 

rcumstances be taken into 
account before an individual is deemed unfit under this clause, 
and that same be amended accordingly.  
 

82.  14 Section 
9(1)(p)(ii)  
 

 This section lists as one of the factors that would constitute prima 
facie evidence of a person's not being honest, of good standing 
and integrity the fact that such person has been involved with an 
entity that has been placed in liquidation or business rescue.  
SAVCA strongly believes that the fact that a person has been a 
director, executive manager, or even a controlling shareholder of a 

Noted.  See response under item 77. 
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company that is placed in liquidation or business rescue should not 
be regarded as a factor that compromises or impugns that 
person’s integrity or honesty.  
It is a reality of commerce that companies fail for a variety of 
reasons despite the best efforts of their directors, managers and 
shareholders.  
SAVCA is furthermore concerned that the inclusion of this 
particular factor as an indicator of a person's not being honest and 
lacking integrity would be especially prejudicial to those private 
equity firms managing venture capital or turnaround funds. These 
funds are established with the deliberate purpose to invest in high-
risk companies in the full realisation and acceptance of the fact 
that at least some of the companies invested will ultimately be 
placed in liquidation or business rescue.  
There is a great need for capital investing in these types of 
companies and, should this section be enacted into law in its 
current form, some fund managers may well be deterred from 
targeting these opportunities.  

83.  4 Section 
9(1)(q) 

Disclosure of information. Clarity is required on the manner, location and timelines within 
the disclosure must be made. 

Noted.  

84.  4 Section 10 
 

Requirement for the FSP, key individual or 
representative referred to in section 7 to 
“on own initiative disclose fully and 
accurately all information which may be 
relevant.” 

This requirement is too vague. 

 We recommend that a specific time line be included to report 
on failure to comply with (suggested) sections 8 and 9 after 
the person became aware of possible non-compliance. For 
instance, where a “guilty” finding was issued.  

We also recommend that more clarity should be provided as to the 
nature of information to be disclosed. 

Disagree.  Section requires a person 
to disclose promptly.  It is implied 
that a person can only disclose what 
it knows or ought to know. 
The current fit and proper 
requirements require of a person to 
disclose all facts or information at 
the disposal of, or which may be 
accessible to, him/her that may be 
relevant for purposes of a decision 
by the Registrar/FSP as to whether or 
not he/she is honest and have 
integrity.  The Registrar is not 
proposing an amendment to the 
current requirement.  

85.  10 
 
20 

Section 10 
 

 The inclusion of this section is welcomed and appreciated.  
 
Masthead is in favour of placing the responsibility of disclosure 
upon the persons referred to in Section 7.  However, we submit 
that there should be specific and clear direction.  For instance, if 
there is a director, key individual and a representative, then must 
each person report and disclose separately and of their own 

Noted. 
 
Noted. 
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accord and to whom?  It should set out what responsibility, if any, 
will fall on the others.       
 
 

86.  10 General 
comments 
Chapter 2 

 
Section 2(1)(3), for criteria that is prima facie evidence that a FSP, 
key individual or representative does not comply with the honesty 
and integrity requirements.  
 

ufficient to address the goals set out under the 
Financial Advisory and Intermediary Services Act 37 of 2002 (FAIS 
Act), relating to fit and proper requirements. The provisions of the 
FAIS Act, as it currently stands, not only provides the necessary 
protection, but does not penalize individuals who have not been 
found guilty of an offence, without offering them the opportunity 
to defend themselves against the allegations.  
 

a person guilty until proven innocent.  
 

FAIS Act  

persons are disqualified from being Directors of a company. The 
Act stipulates that an individual must have been found guilty of an 
offence, disqualified by a court etc. The criteria therefore only 
takes effect after a certain disqualifying criteria has materialized 
and only thereafter will an individual not be eligible to act as a 
director.  

 would thus recommend that clause 9 be aligned with this 
Act.  
 

Disagree. See responses to items 35, 
59, 64 and 70.  

87.  
CHAPTER 3 – COMPETENCY 

The Registrar has significantly amended this Chapter.  The response, therefore, will be limited to matters of principle.   

88.  19 11(d)  Representatives of JR not included. We assume these must be 
recorded as representatives of the controlling FSP. 
Financial products – what do you mean by this? Surely it would be 
better to stick with subcategory. 
 

A person cannot become a 
representative of a juristic 
representative, the Act only provides 
for representatives of a FSP.  The 
employees of a juristic 
representative must therefore 
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become representatives of the FSP of 
the juristic representative. 
 
See definition of “financial product” 
that includes subcategories of 
financial products.  

89.  5 
 
 
20 

Chapter 3 – 
Competency 
 

 Will the Exemption of Services under Supervision in terms of 
Requirements and Conditions, 2008 be amended simultaneously 
with the coming into operation of the proposed Determination of 
Fit and Proper Requirements, 2015? 
 
Amendment of the Exemption of Services under Supervision in 
terms of Requirements and Conditions, 2008 to reference the 
amended Fit and Proper requirements. 
 
We request clarification about the requirement to “maintain their 
competence”.  The Chapter “Competency” deals with the Sections 
relating to “Experience”, “Qualifications” and “Regulatory Exams”.  
As the current Fit and Proper Requirements include continuous 
professional development into the competency requirements, is 
the intention now to separate the continuous professional 
development requirements from the competency requirements?    
 
 

Yes.  
 
 
 
 
 
 
 
 
See proposed new requirements.  

90.  14 13(2)  There are additional spaces next to both sides of the comma in the 
second line of this section between the words "FSP" and "and".  
 

Noted.   

91.  1 13(2) 
Relevance of 
experience 

The experience of a key individual of an 
FSP and a key individual of a juristic 
representative, other than a key individual 
of a Category I FSP,[ ,] and a 
representative of an FSP must be relevant 
to– 
(a) the category of FSPs for which that 

FSP is authorised and in which that 
representative or key individual is 
approved or appointed or in respect 
of which approval or appointment is 
sought; 

(b) the financial service or services the 
FSP is authorised to render and for 
which that representative or key 

1. It is not understood why key individuals of Category I FSPs 
are excluded from requirements in respect of relevance of 
experience.  The Explanatory Memorandum does not 
contain any information in this respect.  On the face of it, 
ASISA members are of the opinion that there should be no 
differentiation in respect of the relevance of experience 
but will appreciate an indication of the rationale for the 
exclusion.  It is challenging to submit appropriate 
comments in the absence thereof. 

 
2. The insertion is proposed to assist with interpretation and 

the deletions are proposed to avoid confusion that may be 
caused.  A singular reference will be interpreted to include 
a plural reference.  Alternatively, the reference to “financial 
service or services” could be replaced with “financial 

See proposed amended 

requirements.   
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individual is approved or appointed 
or in respect of which approval or 
appointment is sought; and 

(c) the financial product or products in 
respect of which the FSP renders the 
financial service for which that 
representative or key individual is 
approved or appointed or in respect 
of which approval or appointment is 
sought. 

 

service or financial services” and the reference to “financial 
product or products” could be replaced with a reference to 
“financial product or financial products”. 

 

92.  19 13.(2)  We are uncertain as to what you are trying to specify here.  
 

Noted.  See proposed definition. 

93.  10 13(2)(b)  
experience in the financial services industry i.e. advice, 
intermediary services or both. This clause appears to be 
introducing a new requirement for the representative or key 
individual to have specific experience providing advice or 
intermediary services depending on the role being appointed for.  
 

 
 
A representative was previously appointed to provide 
intermediary services for Cat 1.2 at FSP X. The representative 
moves to FSP Y but needs to be appointed for Cat 1.2 advice. 
Clarity is sought as to whether the experience gained only for 
intermediary services in the same category would suffice.  

 the appointing 
FSP will be able to confirm the representatives’ experience with 
the Regulator, as members are experiencing difficulties in 
confirming the Date of First Appointment (DOFA) at present.  
 

Disagree.  The Registrar is not 
introducing a new requirement for 
representatives. In terms of the 
current requirements the experience 
of a representative must be practical 
experience gained in the rendering 
of advice or intermediary services as 
well as the subcategories of financial 
products. See Table A of the 
Determination of Fit and Proper 
Requirements for FSPs, 2008.  In the 
example provided the person must 
have experience in the furnishing of 
advice.  If not, the person may be 
appointed as a representative to 
work under supervision until he/she 
has obtained the required 
experience.    

94.  1 
 
20 

14(1) 
General 
nature of 
experience 
 

The experience required in terms of this 
Part of- 
(a) FSPs and representatives in the 

different categories of FSPs must be 
up-to-date and relevant practical 
experience gained in the rendering 
of a financial service in relation to a 
financial product relevant to the 
applicable category of FSPs;  

(b) key individuals of Category I FSPs 

In respect of subparagraph (b), it is not understood why key 
individuals of Category I FSPs are not required to have experience 
in relation to a financial product.  The Explanatory Memorandum 
does not contain any information in this regard.  On the face of it, 
ASISA members are of the opinion that there should be no 
differentiation in respect of experience but will appreciate an 
indication of the rationale for the exclusion.  It is challenging to 
submit appropriate comments in the absence thereof. 
 
Paragraph 11(d)(ii) refers to the applicability of the experience 

Noted.  See proposed requirements. 
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must be up-to date and relevant 
practical experience gained in the 
management or oversight of the 
rendering of financial services; and  

(c) key individuals in the different 
categories of FSPs other that 
Category I FSPs, must be up-to-date 
and relevant practical experience 
gained in the management or 
oversight of the rendering of 
financial services in relation to a 
financial product relevant to the 
applicable category of FSPs. 

 

requirements to key individuals of juristic representatives.  
Paragraph 13(2) specifically mentions key individuals of juristic 
representatives.  ASISA members understand that the 
requirements applicable to a key individual also apply to a key 
individual of a juristic representative, but the apparent 
inconsistent reference to such a key individual may cause 
confusion as to when it applies. Paragraph 14 for example 
contains no similar references. 
Please refer to the comment on paragraph 15 below in respect of 
the proposed insertions of references to “up-to-date and 
relevant”.  
 
 
 
Masthead supports the view that a key individual of a Category I 
FSP must have experience specifically in the management and/or 
oversight of the rendering of financial services and not just in 
respect of a services similar to the financial services rendered by 
the FSP.    
The proposals carry forward the requirement for key individuals of 
FSPs other than Category I FSPs to have practical experience in 
relation to a financial product (subcategory) relevant to the 
applicable category of FSPs.  While broadly we are in support of 
this, there may be merit in an FSP other than a Category I FSP 
being able to appoint a person who has experience in the 
management and/or oversight of the rendering of financial 
services without this being linked to a financial product. The 
rationale for this is that, particularly in the case of Category II and 
IIA FSPs, it will allow those key individuals who provide the 
management and/or oversight in respect of the rendering of the 
intermediary service specifically linked to the financial products to 
focus on managing client assets in accordance with the agreed 
mandate and make provision for a key individual or key individuals 
who have experience in the rendering of financial services but 
which is not specifically linked to a financial product to manage 
and oversee the statutory obligations of the FSP. This, we believe, 
will support the objective of appropriate segregation of duties. 
 
 

 

 

 

 

 

 

 

See proposed amendments.  

95.  2   It is proposed by the FSB that in order for a person to be approved 
as a key individual of a Category I FSP he or she must have 
obtained experience in the management and/or oversight of the 

See proposed amended 
requirements.  
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rendering of financial services. 
Many entities provide services to their customers both via their 
FAIS regulated as well as other entities within their group. 
Management within the other entities (e.g. IT Services to 
the Collective Investment Schemes industry) has extensive and 
relevant experience in the oversight and rendering of financial 
services. 
We therefore submit that a FAIS registered entity is not the only 
route via which a key individual can obtain experience of the 
financial services industry. In our view, many other ancillary 
companies that deliver services to the industry equip an individual 
more than adequately to fulfill the requirements of a Key 
Individual sufficiently. It should therefore not be a requirement for 
experience to be gained only in a FAIS registered 
entity. 

96.  4 General 
comments on 
Section 
14(1)(a) 

 The requirement for the experience to be gained by means of 
practical experience is in conflict with the Section 7(1) (f) of BN 
104 of 2008 (read together with BN151 of 2008) which allows the 
person to gain experience under supervision by means of, “any 
other activity that enables the supervisor to scrutinise the 
activities of the supervisee in respect of rendering of financial 
services.” This provision effectively allows for theoretical scenarios 
to be recreated in order to ascertain how a representative may 
perform the financial service in the event that practical experience 
cannot be obtained. There is a direct conflict in the manner in 
which experience can be obtained between the Draft Fit and 
Proper requirements and the BN 104 of 2008 (read together with 
BN151 of 2008). Given that this conflict is not addressed in the 
miscellaneous provisions, clarity is required on how this practical 
experience requirement should be managed.  
It should be noted that there is a potential unintended 
consequence that the ability of the FSP to expand and introduce 
new products may be restricted in the event that the key 
individual is required to have experience in relation to the 
“financial product” where the product is still being developed by 
the FSP. This restriction could be interpreted as being in conflict 
with the TCF principal of utilising client data to continuously 
develop, create and improve financial products, where the key 
individual is unable to oversee these newly developed products. 

Disagree. The section referred to 
relates to the supervisor’s 
supervision duties and what 
activities by the supervisor would be 
regarded as compliance with those 
duties.    

97.  6 Section 14 Key Individual experience Whilst we understand and accept the proposal of the Key 
Individual (KI) Experience for a KI of a Category I FSP – must have 
obtained experience in the management and/or oversight of the 

Noted. 
See transitional provisions.  
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rendering of financial services as it is necessary to ensure that the 
KI is competent to perform his or her functions.  We propose that 
this requirement be achieved through a phased implementation 
which will allow for organisation to build these requirements into 
succession planning and exposure.  This will allow for a 
representative of an FSP too gain the required experience prior to 
being appointed as a KI. 

98.  4 Section 
14(1)(b) 

 Grammatical error in the sentence structure. Content to be 
revised. 

Noted.  
 

99.  19 14.(1)(b) & (c)  14(1) Can we rather use Sole Proprietor or Natural Person FSP 
rather than FSP  
 
Key Individual Experience 
It seems from the wording that a Key Individual “key individuals of 
Category I FSPs must be practical experience gained in the 
management or oversight of the rendering of financial services” 
would not be possible to obtain unless you were a key individual. 
There does not seem to be any defined way for a key individual of 
a Category I to obtain the required experience in order to be 
appointed.  
14(1)(b) and (c) Key Individuals. This needs to be clear that we are 
dealing with the management and oversight role only. Some Key 
Individuals have both management and oversight as well as the 
provision of financial services for which they need to be appointed 
as a representative. 
 

Disagree. 
 
 

100.  10 Section 
14(1)(b) 

  
 
“The experience required in terms of this Part of-  
(b) key individuals of Category I FSP’s must be practical experience 
gained in the management and oversight of the rendering of 
financial services  

herein be aligned with those of the other categories, which require 
that experience be related to the specific category, in order to be 
aligned with the provisions of clause 16(2) which reads:  
 
“A key individual of a category I FSP must have at least one years’ 
practical experience in the management or oversight of the 
rendering of a financial service relevant to the applicable category 
of FSPs”  

See amended requirements. 

101.  4 Section (1)(c) key individuals in the different  We note there is no reference to “managing key individuals” Noted.  The Registrar is not 
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14(1)(c) categories of FSPs other that Category I 
FSPs 

anymore.  
Is the expectation that all ki’s must have product and services 
experience? 
 

 Change to “than”. 

 Consider inclusion of managing key individuals without the 
relevant product and service experience. 

Allow for key individuals to obtain relevant experience in products 
and services as required. 

proposing a change to the current 

status quo as regards the experience 

requirements applicable to key 

individuals of Categories II, IIA, III and 

IV FSPs.   

102.  1 14(2) 
General 
nature of 
experience 

Such experience must have –  
(a) entailed the active and on-going 

gaining of knowledge, skills and 
expertise in the financial service and 
where applicable financial product 
relevant to the applicable category 
of FSPs; and  

(b) been gained-  
(i) in the case of an FSP and 

representative, through the 
rendering of a financial service 
in a financial product relevant 
to the applicable category of 
FSPs; and  

(ii) in the case of a key individual, 
through the management or 
oversight of the rendering of a 
financial service in a financial 
product relevant to the 
applicable category of FSPs,  

irrespective of whether the 
experience was gained –  
(i)(aa) in the case of an FSP and 

representative other than a 
Category II FSP and a 
Category IIA FSP and a 
representative in that 
category those categories, 
in the course of rendering 
the service under 
supervision,  

(ii)(bb) in the case of a Category II 
FSP and a Category IIA FSP 

1. Please refer to the comment on paragraph 14(1) above in 
respect of  

different requirements applying to Category I FSPs. 
 
2. Please also refer to the comment on paragraph 14(1) in 

respect of the apparent inconsistent references to a key 
individual of a juristic representative. 

 
3. Paragraph 14(2) must also provide for Category IIA FSPs. 
 
4. In the context of the general nature of experience as 

provided for in paragraph 14, ASISA members are of the 
opinion that a prescriptive period of time during which 
experience may have been gained during intermittent 
periods, is not appropriate.  It is submitted that general 
experience in respect of collective investment schemes for 
example, even if gained during intermittent periods, cannot 
be discarded after 5 years because the general nature of a 
collective investment scheme product does not change in 
that time.  Flexibility is required in the assessment of 
experience gained during intermittent periods to ensure 
proportionality.  Experience gained during intermittent 
periods should be assessed by considering the nature of 
the financial product and whether such experience is still 
applicable within an appropriate number of years in 
relation to the financial product. 

 

See proposed amendments to 

experience requirements. 

As regards the comment under 

paragraph 4 the Registrar is not 

proposing a change to the current 

status quo relating to the five year 

period. 
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and a representative in that 
category those categories, 
while under supervision in a 
team environment and 
where that person 
participated in the process 
of making investment 
decisions;  

(iii)(cc) within or outside the 
Republic;  

(iv)(dd) during intermittent periods, 
but not more than five 
years a number of years 
appropriate in relation to 
the rendering of the 
financial service and the 
financial product prior to 
the assessment of the 
relevant person’s 
experience; or  

(vi)(ee) simultaneously in financial 
services relating to multiple 
financial products. 

103.  19 14(2) (b)   “irrespective” – should be “and includes” 
 

Noted. 

104.  4 Section 
14(2)(a)(iv) - 

 it is recommended that guidelines should be provided on how the 
assessment of the experience that the individual has obtained is to 
be conducted as the “assessment of experience” is a newly 
introduced concept in the fit and proper requirements board 
notice 

Noted.  This section does not create 
a new requirement.   

105.  14 14(2)(b)(ii)  
 

 By requiring experience "in a financial product relevant to the 
applicable category", section 14(2)(b)(ii) contradicts section 
14(1)(b), which states that only experience in "financial services" is 
required for key individuals of category I FSPs. SAVCA suggests that 
this contradiction be rectified  
by expressly excluding key individuals of category I FSPs from the 
ambit of section 14(2)(b)(ii).  
 

Noted. Requirements amended.  

106.  1 15. 
Lapsing of 
experience 
 

(1) The experience gained by an FSP or 
a representative lapses when the 
FSP or representative has not 
rendered a specific financial service 

It is understood that this requirement in principle intends to 
ensure that experience is not outdated.  ASISA members are of the 
opinion that a ‘one size fits all’ approach in respect of the 
assessment of the adequacy of past experience is not appropriate.  

Disagree.  The Registrar is not 

proposing a change to the current 

status quo as regards the lapsing of 
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in respect of a specific financial 
product relevant to a category of 
FSP for a period of five years.  

(2) The experience gained by a key 
individual of a Category I FSP lapses 
when the key individual has not 
managed or overseen the rendering 
of a financial service for a period of 
five years.  

(3) The experience gained by a key 
individual other than a Category I 
FSP lapses when the key individual 
has not managed or overseen the 
rendering of a financial service in a 
specific financial product relevant to 
a specific category of FSP for a 
period of five years. 

 

The forced invalidation of experience after a specific period of 
time does not provide for proportionality and does not take the 
permutation of services and products into account.  Relevant up-
to-date experience may be different if applied to different roles, 
services provided and in relation to different products.  It is 
strongly suggested that paragraph 15 be deleted.  Paragraph 14(1) 
could be amended to indicate that the experience must be up-to-
date and relevant.  An FSP must be able to exercise discretion in 
respect of the assessment of the adequacy of past experience. 
 

experience. 

107.  9 
 
 
 
20 

Section 15  We propose that if a person’s experience requirement has lapsed, 
a person wanting to return to the industry after a period of 5 years 
should simply be required to write a refresher exam to ensure that 
their knowledge is up to date. This approach will facilitate the 
retention of much needed skills and experience. 
 
 
 
 
 

Masthead - In our view, the inclusion of this section serves 
to clarify the provisions already included in the current Fit 
and Proper requirements.   Our comments in relation to 
Section 14(1)(c) should be considered in relation to this 
section. 
 

Disagree.  
The Registrar is not proposing a 
change to the current status quo as 
regards the lapsing of experience. 
 
A person may return after to the 
industry but will have to work under 
supervision whilst he/she obtains the 
required experience. 
 
Noted.  See above comment.  

108.  10 Section 15  
of experience and whether this would have an impact on the date 
of first appointment? Will the lapse of experience only impact on 
the experience of the representative, who would be required to 
work under supervision until the minimum experience is attained?  
 

See response under item 107. 
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lapsed, a person wanting to return to the industry after a period of 
5 years should simply be required to write a refresher exam to 
ensure that their knowledge is up to date. This approach will 
facilitate retention in an industry where skills and experience are 
greatly needed.  

109.  12 Section 15  Clarification of the current position that a person’s experience 
lapses when such person has not rendered a particular financial 
service for a period of five years. (Experience should not fall off 
unless there have been significant changes in the regulatory frame 
work, e.g. if one works for a life insurance company for five years 
and has had 20 years prior short term insurance experience, they 
would not be able to act as KI for a short term insurance FSP which 
does not seem fair. 

See response under item 107. 

110.  9 Section 16  We submit that the specific experience requirement for 
representatives rendering intermediary services in execution only 
distribution models (and in relation to products that require 
limited or no underwriting) is excessive.  These models enable 
cost-effective delivery of financial services to the previously under-
served and are meaningful provider of employment in an economy 
where youth unemployment exceeds 50%.  By creating 
unreasonable entry barriers the associated benefits these models 
provide will be eroded. 

The Registrar is not proposing a 
change to the current status quo as 
regards the experience applicable to 
representatives rendering financial 
services in respect of the relevant 
subcategories.   
 

111.  10 Section 16(1)  This clause reads as follows:  
 
“A category I FSP must in relation to a financial product mentioned 
in Column A of Table 1 in Annexure One have the minimum 
practical experience in the rendering of financial services in  
relation to that financial product as indicated in the Column B and 
/or C of the Table depending on whether the FSP renders advice 
services or intermediary services in relation to that product, or 
both.”  
We recommend the deleting of services immediately after advice 
as a person renders advice and/ or intermediary services.  

representatives rendering intermediary services in execution only 
distribution models (and in relation to products that require 
limited or no underwriting) is excessive.  
 

st-effective delivery of financial services 
to the previously under-served and are meaningful providers of 
employment in an economy where youth unemployment exceeds 
50%. By creating unreasonable entry barriers the associated 

See response under item 110. 
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benefits which these models provide will be eroded. 

112.  19 Section 16(1)  No provision is made for the Management and Oversight 
requirement needed by a Sole Proprietor Natural Person FSP. A 
Natural Person FSP can appoint representatives and 
administration staff and would need to have management and 
oversight capacity in this instance. 

The Registrar is not proposing a 
change to the current status quo as 
regards the experience requirements 
applicable to sole proprietors. 

113.  10 Section 16(3)  This section reads as follows:  
 
“A representative of a Category I FSP rendering on behalf of the 
FSP financial services in relation to a financial product mentioned 
in Column A of Table 1 in Schedule One must have the minimum 
practical experience in relation to that financial product as 
indicated in Column B and/or C of the Table depending on whether 
the representative renders on behalf of the FSP advice services or 
intermediary services in relation to that product, or both.”  
• We recommend that this section be re-worded to read as 
follows:  
 
“A representative of a Category I FSP rendering financial services 
on behalf of the FSP in relation to a financial product mentioned in 
Column A of Table 1 in Schedule One must have the minimum 
practical experience in relation to that financial product as 
indicated in Column B and/or C of the Table depending on whether 
the representative renders advice or intermediary services on 
behalf of the FSP in relation to that product, or both.” 

Noted. See amended wording.  

114.  4 
 
 
 
20 

General 
comments on 
sections 16 
and 17 

 The experience requirements for key individuals of CAT II/IIA have 
been changed from management and oversight to management or 
oversight. What is the intended effect of such change? It could 
therefore be expedient to maybe define what is intended by these 
terms as the mere dictionary definition tends to find these terms 
synonymous. This would be incumbent in light of the variation 
between key individuals who management/oversee 
representatives who must also complete the RE5 whilst mere 
oversight key individuals just have to complete the RE1. 
 
 
We agree that there must be at least one or more key individuals 
who have the requisite experience in relation to a financial 
product which that key individual manages and oversees.  
However, as already mentioned in respect of Section 14(1)(c) we 
believe that there may be merit in a Category II FSP being able to 
appoint/apply for approval a person who has experience in the 

Disagree.  Wording aligns with 
definition of key individual in Act.  
 
 
 
 
 
 
 
 
 
Noted.  See proposed amendments.  
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management and/or oversight of the rendering of financial 
services without this being linked to a financial product. The 
rationale for this is that it will allow those key individuals who 
provide the management and/or oversight in respect of the 
rendering of the intermediary service specifically linked to the 
financial products to focus on managing client assets in accordance 
with the agreed mandate and make provision for a key individual 
or key individuals who have experience in the rendering of 
financial services but which is not specifically linked to a financial 
product to manage and oversee the statutory obligations of the 
FSP. This, we believe, will support the objective of appropriate 
segregation of duties. 
 

115.  4 Section 17(3)  Incorrect reference. 
The section refers to “Column two” of the table – there is no 
Column two. 
Change the reference in line 3 of this section from “column two” 
to “Column B”. 

Noted. 

116.  4 Section 18 CAT IIA FSPs. 
As per the proposed amendments FAIS as 

contained in the FSRB, hedge funds 
will now be a financial product 
under FAIS. 

How do the consequential amendments in the FSRB in relation to 
"pooled funds" being included in the definition of FAIS financial 
product (in the schedule) impact the CAT IIA licence? 

Noted.  
At this stage, the Registrar does not 
foresee any impact because 
collective investment schemes are 
excluded from the definition of a 
pooled fund.  
 

117.  16 
 
 
20 

SECTION 18: 
Category IIA 
FSPs 
 
 
 

 2) A key individual of Category IIA FSP must have at least one 
years` practical experience in – 
a) the management or oversight of any financial services; and 
 
 
Masthead - We agree that there must be at least one or more key 
individuals who have the requisite experience in relation to the 
rendering of financial services referred to in the definition of 
“Category IIA FSP” in section 3.  However, as already mentioned in 
respect of Section 14(1)(c) we believe that there may be merit in a 
Category IIA FSP being able to appoint/apply for approval a person 
who has experience in the management and/or oversight of the 
rendering of financial services without this being linked to the 
actual management of the hedge fund. The rationale for this is 
that it will allow those key individuals who provide the 
management and/or oversight in respect of the rendering of the 
intermediary service specifically linked to the activities of a hedge 

Comment incomplete. 
 
 
 
 
See proposed amendments.  
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fund to focus on those activities which include making investment 
decisions, and make provision for a key individual or key 
individuals who have experience in the rendering of financial 
services but not specifically linked to managing a hedge, to provide 
management and oversight which is limited to the statutory 
obligations of the FSP. This, we believe, will support the objective 
of appropriate segregation of duties and allow the key individuals 
who manage the hedge fund to focus on this. 

118.  4 General 
comments – 
Part 2 – 
Qualifications 

No reference is made to timelines within 
which qualifications must be 
obtained or to qualification type 
linked to product subcategories. 

We welcome simpler qualification rules, however representatives 
already mandated are working towards qualifications aligned to 
certain product lines within six years from date of first 
appointment. 
The future rules are not clearly stipulated. 
 
We request clarity on timelines and qualification types which need 
to be obtained for new and current representatives. 

All persons must at authorisation, 
approval or appointment stage meet 
all the competency requirements, 
including the qualification 
requirements.  The time frames 
referred to is set out in the 
exemption granted to 
representatives under Board Notice 
104 of 2008, as amended.   

119.  13 General 
comments – 
Part 2 – 
Qualifications 

 Prudential wishes to supplement its comments with this separate 
individual submission relating primarily to Chapter 3, Part 2 of the 
Draft Determination which seeks to amend the methodology that 
the Registrar will utilise to determine "standards relating to 
competence, including qualifications" for purposes of section 
6A(2)(b)(iii) of the FAIS Act. 

1.1. In order to contextual Prudential's concerns, it is 
necessary first to sketch the Registrar's powers under 
the FAIS Act as they relate to the determination of fit and 
proper requirements for FSPs.  Section 6A(1)(a)(ii) of the 
FAIS Act empowers the Registrar to, amongst others, 
determine fit and proper requirements for each category 
of FSPs.  According to section 6A(2)(b)(iii) these fit and 
proper requirements may include "appropriate 
standards relating to competence, including 
qualifications".  These competence requirements must 
be determined by the Registrar by notice in the 
Government Gazette (section 8(1)(b)). 
 

1.2. Ostensibly acting in terms of this power, the Registrar 
published a Determination of Fit and Proper 
Requirements for Financial Services Providers, 20081 
("the existing Determination").  Part V(1) of the existing 

Disagree.   
 
The inclusion of the institution in the 
list of recognised qualifications is 
exclusively to provide clarity 
regarding which qualification is 
recognised because the title of 
qualifications offered by different 
institutions may be exactly the same, 
but the content of the qualifications 
may differ. 
 
The recognition is based specifically 
on the content of the qualification, 
and therefore it is important to 
clarify which qualification is referred 
to. 
 
The intention is and never was to 
recognise institutions – refer to  
Amendments Notice on the 
Determination of Qualifying Criteria 
and Qualifications for Financial 

                                                           
1
 Published under Board Notice 106 in Government Gazette 31514 on 15 October 2008. 



 Commen- 
tator SECTION WORDING / PROPOSED WORDING COMMENT REGISTRAR’S RESPONSE 

Determination stipulates that "the Registrar must, after 
consultation with the Advisory Committee, publish in the 
Gazette a list of recognised qualifications" in respect of 
the various categories of FSPs.  Contemporaneously with 
the existing Determination, the Registrar published a 
Determination of Qualifying Criteria and Qualifications 
for Financial Services Providers, 20082 ("Qualifications 
Determination") containing in Annexure 2 a list of so-
called recognised qualifications.3  Annexure 2 was 
subsequently amended in 2015.4  It is worth noting that 
the list of recognised qualifications is not simply a list of 
various qualifications pegged to a specific level on the 
National Qualifications Framework (“NQF”).  Instead, the 
list of recognised qualifications includes the conferring 
tertiary institution of a particular qualification (for 
example, a Bachelor of Business Administration from the 
University of South Africa). 
 

1.3. Against this background, it is Prudential's submission 
that the Registrar has and continues to act outside of the 
remit of his power under section 6A(2)(b)(iii) in 
determining that a recognised qualification must come 
from a specific institution for the following reasons: 
1.3.1. first, the Registrar does not have the power to 

prescribe institutions as part of the recognised 
qualifications list: it is fairly trite that all exercises 
of power are subject to the principle of legality.  
The principle is enshrined in section 1(c) of the 
Constitution of the Republic of South Africa, 1996 
and requires that public bodies are empowered 
to act only by law and, when so acting, must 
remain within the constraints of the empowering 
law.  The principle of legality stipulates that 
public power may only be exercised in 
accordance with law (Fedsure Life Assurance 
Limited and Others v Greater Johannesburg 
Transitional Metropolitan Council and Others 

Services Providers, 2008 as published 
in Board Notice 44 of 2010 
(Government Gazette 33052 dated 
26 March 2010). Annexure 2: List of 
Recognised Qualifications sets out 
the qualifications that were 
recognised at the time, without any 
reference to any tertiary institution 
or education / training provider.  
 
The institutions were included for 
the first time in 2013 (refer to Board 
Notice 268 of 2013 as published in 
the Government Gazette 37168 on 
20 December 2013) to address this 
specific concern raised by industry. 
 
The NQF level, SAQA ID and number 
of credits definitely do not provide 
sufficient clarity to address this 
concern, specifically with regards to: 

 Historical qualification where no 
SAQA ID, NQF level or credits are 
relevant; 

 Qualification developed by a 
Standards Generating Body 
where only broad exit level 
outcomes are prescribed in 
relation to the content of the 
qualification and it is up to the 
various institution to select 
subjects / modules / unit 
standards which they regard as 
most appropriate to include in 
their qualification offering. 

 
The Registrar further does NOT 

                                                           
2
 Published under Board Notice 105 in Government Gazette 31514 on 15 October 2008 (in Annexure A). 

3
 We note that qualifications currently envisage qualification registered on the NQF, extracurricular specialist programmes, industry or professional programmes and foreign qualifications (see Part III (3) of the 

Qualifications Determination). 
4
 Amendment Notice on the Determination of Qualifying Criteria and Qualifications For Financial Services Providers, 2014, published under Board Notice 76 in Government Gazette 38665 on 31 March 2015. 
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1999 (1) SA 374 (CC)).  In other words, public or 
governmental action must be authorised by law 
and must not go beyond the functionary's 
powers (or be ultra vires). 

1.3.2. Public power may be authorised by legislation 
expressly or impliedly.  An implied power exists 
either where it is a reasonable consequence of 
the express powers (see C Hoexter 
Administrative Law in South Africa 2ed (2012) at 
44) or where it is necessary for the efficacious 
operation of the statute (Private Security Industry 
Regulatory Authority v Anglo Platinum 
Management Services Limited and Others 2007 
(1) All 154 (SCA at para 27)).  It is clear that the 
Registrar has the express power to determine fit 
and proper requirements, which includes 
standards of competence.  These standards of 
competence extend explicitly to, amongst others, 
qualifications that the prospective FSPs must 
hold in order to acquire the requisite licence.  It 
is notable, however, that the FAIS Act does not 
go on to stipulate that as part of the power to 
determine appropriate qualifications, the 
Registrar is entitled to determine the institutions 
from which the qualifications may be acquired.  It 
is Prudential's submission that this power is not a 
reasonable consequence of the express power.  
This is because under the South African 
qualification system prescribed by the NQF, most 
qualifications are pegged to a particular level on 
the NQF.  As a result, emphasis should not be 
placed on the institution from which a 
qualification was obtained, but whether the 
qualification is of a particular NQF level.  It is the 
qualification and the NQF level of the 
qualification, therefore, that is of relevance, not 
the conferring institution.   

1.3.3. Moreover, it should be emphasised that all FSPs 
have to sit and pass further rigorous regulatory 
examinations in order to be eligible for a FSP 
licence.  This requirement, when viewed against 
the preliminary step to being licenced, namely 

require the applicant’s institution to 
apply to the Registrar to have the 
applicant’s qualification recognised. 
Any person / body /FSP/ institution 
may apply for any qualification to be 
recognised by the Registrar, and the 
qualification will be recognised if the 
content of the qualification meets 
the criteria for recognition as set out 
in Board Notice 105 of 2008.    
 
There has further never been any 
limitation in terms of who may apply 
for a qualification to be recognised. 
No burden is placed on any local or 
foreign institutions in this regard.  
 
Foreign qualifications are recognised 
on exactly the same principles as 
local qualifications – if the content 
meets the recognition criteria then 
the qualification is recognised. 
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holding a recognised qualification, makes the 
institution from which the applicant has obtained 
their underlying qualification fairly irrelevant and 
it is not reasonably necessary for the efficacious 
operation of the statute (the primary purpose of 
which is to ensure appropriately qualified FSPs).   

1.3.4. second, the Registrar is acting outside of his 
power to require institutions to apply to be on the 
recognised qualifications list:  practically 
speaking, when a prospective FSP applies for a 
licence to act as a FSP, the applicant is required 
to submit as part of their application to the 
Registrar "information to satisfy the registrar that 
the applicant complies with the fit and proper 
requirements determined for financial services 
providers".  If an applicant's tertiary qualification 
does not appear on the list of recognised 
qualifications, the Registrar requires the 
applicant's institution to apply to the Registrar to 
have the applicant's particular qualification 
recognised.  This, again, is not expressly provided 
for in section 6A(2)(b)(iii) nor is it stipulated in 
Part III of the Qualifications Determination which 
sets out the current methodology employed by 
the Registrar in recognising qualifications.   

1.3.5. Resultantly, Prudential submits that it is not a 
power afforded to the Registrar as it cannot be 
implied into the statute given the onerous 
burden it places on institutions (who are not 
regulated by the FAIS Act) to apply to have its 
qualifications recognised.  This burden is 
heightened in relation to foreign institutions 
which have no impetus to apply to the Registrar.  
The result is that applicants' with foreign 
qualifications are unduly prejudiced and the 
ability to be licensed is skewed in favour of those 
applicants whose qualifications have already 
been recognised by the Registrar. 

 

120.  4 Section 21 
Definitions  
General 

 Due to the generic nature of the definitions provided in the section 
it is accepted that the FSP will place reliance on the Registrar to 
review and approve the contents of the qualification in order to 

Noted.   
 
The transitional provisions provide 
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comments guarantee recognition for application within the financial services 
industry. However, it is of concern that the reference to registered 
skills programmes has been removed from the definitions 
contained under the “Qualifications” provisions. As such it is 
apparent that the Registrar has placed reliance on the assumption 
that all skills programmes that have been acquired within the 
financial services industry have been submitted for recognition in 
order to ensure that there is no unintended consequence of 
precluding all representatives that were appointed prior to 31 
December 2009 that only have a skills programme from rendering 
financial services. It is important to note that some FSPs have 
encountered several challenges when attempting to confirm the 
recognition status of several skills programmes. This issue could 
arise from one of three sources: 
i) The qualification may not have been submitted for 

recognition.  
ii) The qualification may have been recognised by the 

Registrar; however, the confirmation of recognition may be 
absent due to the stagnated manner in which recognised 
qualification lists are published.  

iii) The skills programme is included on the recognised 
qualification list, however the offering institution / Education 
Institution is not listed by name in the qualification list or 
alternatively it may be issued under a generic institution e.g. 
General SGB 03, SGB Legal Education and Training, SGB Pharmacy, 
SGB Banking and Microfinance, SGB Financial Services etc. In these 
scenarios, the FSP is concerned that it may be penalised by 
allowing a representative to place reliance on a skills programme 
from an Education Institution that may not have been specifically 
recognised by the Registrar. 

for the ongoing recognition of 
qualifications, including skills 
programmes, obtained prior to the 
operative date of this Notice.  
 
Note further that the inclusion of the 
name of the institution in the list of 
recognised qualifications is not to be 
interpreted as recognition of the 
institution itself. The only purpose 
for this inclusion is to provide clarity 
in terms of which qualification is 
being referred to.  
There are qualifications that have 
the same title, but not necessarily 
the same content. In some cases 
these qualifications may have the 
same SAQA ID, NQF level and credits, 
and in other cases these details may 
differ. So as to be clear exactly which 
qualification is recognised, the 
institution is included to show that it 
is the version offered by that 
institution that was recognised. 

121.  1 Section 21 
Definitions  
General 
comments  

“professional programme” means-  
(a) an accredited learning programme 

or qualification offered by an 
approved Education Institution 
education institution or recognised 
professional body as contemplated 
in the NQF Act for the purposes of 
providing specialised knowledge in a 
specific field of the financial services 
industry; or  

(b) a programme offered by an 
internationally recognised 

1. The meaning of “accredited” in paragraph (a) is uncertain.  
Who should provide the accreditation?  It is suggested that 
the reference to “accredited” be deleted unless it can be 
defined. 

 
2. The NQF Act defines “education institution” as an 

education institution that is established, declared or 
registered by law.  In view hereof, the reference to 
“approved” in paragraph (a) appears to be superfluous. 

 
3. Paragraph (a) provides for a learning programme or 

qualification offered by an education institution.  It could 

See proposed amended definition.  
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professional body, institute or 
education institution which-  
(i) sets an internationally 

accepted standard for a 
specialised profession relevant 
to the financial services 
industry;  

(ii) may or may not lead to a 
specification certification or 
designation; and  

(iii) may consist exclusively of an 
examination;  

 

be argued that a programme offered by a SAQA recognised 
professional body as contemplated in the NQF Act will be 
included as the professional body could be regarded as an 
education institution declared or registered by law.  
However, for the sake of clarity, it is suggested that 
paragraph (a) be amended to include a programme or 
qualification offered by a SAQA recognised professional 
body. 

 

122.  4 Section 21 
Definition - 
“recognised 
qualification” 
 

  We noted a typographical error and incorrect section 
references.  

 There is no longer a reference to a qualification including one 
which is “registered by SAQA”. 

In terms of the "qualification" definition, would the professional 
programmes and foreign qualifications have to be 
approved by the Registrar? Is the regulator effectively 
resourced to accommodate this function? 

 

 Amendment should be made to refer to the correct section. 
We recommend reinsertion of the current section (a) in the 

definition to refer to a qualification register by SAQA. 

Noted.  
Please note that where professional 
bodies offer professional 
programmes then these programmes 
will lead to either a part or full 
qualification and therefore the 
professional programmes will fall 
into the  definition of qualification by 
default and therefore does not have 
to listed separately, 
 

123.  14 21  There is a referencing error in the definition of "recognised 
qualification".  
 

Noted. 

 

124.  13 Section 21: 
definitions: 
“recognised 
qualification”  

 The error should be corrected and replaced with the correct 
section reference. 

Noted. 

125.  10 Section 21 
definition of 
“qualification” 

 
definition read as follows:  
 
Means a qualification that is-  
(a) Registered by SAQA  
(b) An extracurricular specialist programme offered at a post-
graduate level by an Institution of Higher Education;  
(c) An industry or professional programme offered through a 
professional body recognised by the Registrar or accredited 
training provider; or  

The Registrar will continue 
recognising qualifications and a list 
of recognised qualifications will be 
published on the official website of 
the FSB.  
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(d) A foreign qualification similar to qualifications in (a) to (c) 
above,  
 
And has been evaluated against the qualifying criteria and is 
recognised by the Registrar, after consultation with the Advisory 
Committee.  

of the proposed definition, the clause referring to 
recognition by the Registrar has been omitted. Clarity is required 
as to whether the regulator will publish a list of recognised 
qualifications as done previously.  
 

manner and frequency of such 
publication.  
 

126.  10 Section 21 
“recognised 
qualification”  
 

 
reads :  
 
“recognised qualification” means a qualification that is recognised 
by the Registrar in terms of section Error! Reference source not 
found. 23  
This should read :  
“recognised qualification” means a qualification that is recognised 
by the Registrar in terms of section 23  

Noted. 

127.  13 22. 
“recognised 
appropriate 
qualification” 

 The term “recognised qualification” is a defined term and should 
be used instead of “recognised appropriate qualification which is 
an undefined phrase. 

Agreed.  

128.  19 22.(1)  No provision seems to be made for a representative who only 
provides advice or intermediary service in Long-term insurance 
Sub-category A and Friendly Society Benefits to be exempted from 
having to achieve a qualification. We feel that this needs to be 
reviewed in terms of the overall competency model. 
 

Agreed.  
 
See amended wording. 

129.  4 General 
comments on 
section 22  
General 
requirement 

 We recommend that the Registrar makes provision for a 
transitional period to allow for the recognition and publication of 
the balance of the qualifications utilised by the representatives 
within the financial services industry in order to prevent the 
unintended consequence of suspending the fit and proper status 
of representatives purely on the basis of inadequate 
administration in respect of qualification recognition. 

See proposed transitional provisions. 

130.  4 General 
comments on 

 Currently Board Notice 106 provides for publishing of a list of 
recognized qualifications in the gazette which currently occurs 

See proposed transitional provisions. 
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section 23  
Recognition 
of 
appropriate 
qualifications 

annually. Will the repeal of BN 106 now mean that the current 
refreshed list of qualifications is now withdrawn and the 
quantitative and qualitative assessment of qualifications will now 
ensue in terms of Section 23 of the draft BN. This will mean the 
influx of applications for new representatives who do not have the 
benefit of the deeming provision (S45(2)) or is this the intention? 
Furthermore, it seems that applications for recognition of 
qualifications may hamper the employment process of new 
representatives and further who carries the cost for the new 
applications, the candidate or FSP? 

131.  9 Section 23  We submit, that imposing unreasonable qualification criteria for 
representatives rendering intermediary services in execution only 
models and in relation to simple financial products creates 
unreasonable entry barriers.  We accordingly propose that 
representatives rendering intermediary services in: 
a.  execution only (script-based) models; and 
b.  in relation to simple financial products that require limited or 
no underwriting, 
have the proven ability to read, write and calculate alternatively a 
matric (as a maximum qualification requirement).  In amplification 
of our submission, it is trite that the FSP is liable for the actions of 
its representatives and has an obligation to ensure that its 
representatives are not only competent, honest and have 
integrity, but also render financial services in accordance with the 
additional requirements set out in the Act, in the best interest of 
clients.  As the FSB is able to hold the FSP accountable for the 
actions of its representatives, an FSP must ensure that financial 
services are rendered in accordance with the spirit and intents of 
the Act, and in particular TCF.  

See proposed new requirements.   

132.  10 Section 23 Recognition of appropriate qualifications  
 representative must have a recognised qualification.  

subject to the criteria set out in sub-section (2), the registrar may 
recognise a qualification.  

would carry over to the be deemed to be a recognised 
qualification once the fit and proper requirements are enacted, 
alternatively, whether a new list will be published by the 
Registrar?  

of recognised qualifications which is acknowledged by the 
Registrar, without the FSP’s or key individuals having to submit 

See amended transitional provisions.   
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new applications for the recognition of a qualification. If no such 
list was available, this would result in a large amount of 
applications being made in the first couple of months after the 
enactment of this notice for recognition, which would result in 
unnecessary costs being incurred by FSP’s.  

ote that Chapter 8, clause 45(2) (b) suggests that the 
qualifications noted on the existing list would be deemed to be an 
appropriate qualification for the category and in relation to the 
financial product for which the qualification was recognised (our 
emphasis). However clause 45(2) (c) provides that Section 45(2) (b) 
will not apply to an FSP, key individual appointed for the first time 
after the commencement of this notice.  

whether a qualification is appropriate in terms of Section 23(2) (a –
f), or whether the qualification is to be formally approved by the 
Registrar.  

representatives rendering intermediary services in execution only 
models and in relation to simple financial products create 
unreasonable entry barriers. We accordingly propose that 
representatives rendering intermediary services in:  
- execution only (script-based) models; and - in relation to simple 
financial products that require limited or no underwriting, have 
the proven ability to read, write and calculate, alternatively a 
matric (as a maximum qualification requirement).  

for the actions of its representatives and has an obligation to 
ensure that its representatives are not only competent, honest 
and have integrity, but also renders financial services in 
accordance with the additional requirements set out in the Act, in 
the best interests of clients.  

its representatives, an FSP must ensure that financial services are 
rendered in accordance with the spirit and intent of the Act, and in 
particular TCF.  
 

133.  13 23. 
Recognition of 
appropriate 
qualifications 

 The reference to “appropriate” should be deleted from the 
header. 
 
There is a typo in clause 23(2)(a) – “Ac” should be “Act” 
 
S23(2)(b) - it is unclear what is meant by the qualification “must be 

Noted. 
 
 
 
 
Disagree. The wording is sufficiently 
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quantitatively and qualitatively relevant to the role of and 
functions to be performed” by a person in terms of the Act. We 
suggest that this be clarified.  
 
S23(2)(d)(i) – It is unclear how the Appropriate Subject list 
contained in Table 1 of Annexure 2 was compiled.  
 
S23(3) – While sub-clause 3 provides that the application for 
recognition of a qualification must be submitted in the form and 
manner determined by the Registrar, it is not clear whether it is 
the applicant or the applicant’s institution that must apply to have 
the qualification recognised.  
 

clear.  
 
 
 
The list  was compiled in consultation 

with industry in 2008. Additional 

subjects were added based on the 

review of actual industry related 

qualifications. 

It is not prescribed who may submit 
an application.  

134.  4 Section 23 
(2)(a) and 2(b) 

Reference is made to qualifications being 
appropriate where it provides the 
individual with knowledge and skills 
relevant to discharge responsibilities 
under the Act  
 

Most current qualifications which are published on the FSB list of 
recognised qualifications are generic in nature, with no module in 
financial institutions covering knowledge of the FAIS Act or of 
specific financial services provided on financial products regulated 
by the Act. 

 We recommend that the requirement for a relevant entry-
level qualification remain generic, with subject knowledge 
relevant to FAIS Act products and financial services being 
addressed in future prescribed “product knowledge” learning 
interventions and the current regulatory exam. This will 
encourage focused learning around products sold and around 
FAIS Act obligations.  

We recommend that this be addressed in more detail through the 
current FSB industry FAIS competency review task-groups. 

Disagree.   
The proposed requirement is 
intentionally wider than what is 
proposed by the commentator to 
allow recognition of qualifications 
that may in future be more specific.  
 

135.  4 Section 23 
(2)(c) and 2(b) 

The qualification must be "in the field of 
business, commerce, mathematics, 
statistics, management, law, financial 
services or financial products." 

Some qualifications may not necessarily be in these fields of 
business, but may include some subjects.  In banking we have 
people with agriculture or engineering qualifications working in 
financial services. 
 
Will “field of business” be wide enough to cover these 
qualifications? 
 

Agree.  See proposed amendment. 

136.  14 23(2)(c)  
 

 Restricting recognised academic qualifications to only the specific 
categories set out in this section is limiting and potentially 
prejudicial from the perspective of the private equity industry.  
There are many private equity funds and fund managers 
specialising in industry sectors which require at least some 
members of the management team to have expertise and 
qualifications relevant to certain specific areas of speciality, for 

Agree.  See proposed amendment. 
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example:  
 

vil engineering;  

engineering and chemistry; and  
 

 

137.  18 23(2)(c) (2) The following criteria must be 
considered in assessing the 
appropriateness of a qualification: 

(c) it must be in the field of 
business, commerce, 
mathematics, statistics, 
management, law, financial 
services or financial products;  

 

Comment: There is a move in the industry towards lifestyle 
financial planning. This involves the humanities and in particular 
psychology: the way people relate to money, how this impacts 
their financial planning, and resolving differences between 
spouses to enable them to jointly have a financial plan. The field of 
assessing risk tolerance is also a psychological one, as is the field of 
behavioral finance. This should be given consideration when 
contemplating appropriate qualifications. 
 

The fields of business were 
removed. The extent to which 
psychological related subjects 
should or could be recognised is 
questionable given the fact that the  
current subjects focus on core 
financial / commercial concepts and 
competencies.  
 

138.  4 Section 
23(2)(d)(iii) 
and (f) 

Reference to a degree level.  Many institutions can offer a degree and not all are bona fide 
tertiary education institutions. 

With regards to Cat II, IIA and III, the existing Fit and Proper 
requirements state "degree level or similar qualification". 
diplomas etc. are currently allowed. 
 

 We recommend that there should be reference to a 
recognised tertiary institution. 

We request clarity if similar qualifications for these categories 
were specifically omitted from this draft? 

The diplomas that are currently 
recognised for these categories are 
all 3 year Diplomas which is an 
equivalent to a degree level.  
 
Please refer to previous comments in 
item 119 – qualifications are 
recognised. Not institutions.  

139.  1 23(2)(d) and 
(e) 
Recognition of 
qualifications 

(2) The following criteria must be 
considered in assessing the 
appropriateness of a qualification:  
(d) in the case of a non-unit 

standards based qualification-  
(i) it must contain at least 

three modules/subjects 
that appear in the 
Appropriate Subject List in 
Table 1 in Annexure Two;  

(ii) where the qualification is 
at Certificate or Diploma 
level and it provides for 
major subjects, at least 
one of the subjects 
referred to in 

 Many institutions can offer a degree and not all are bona fide 
tertiary education institutions. 

 With regards to Cat II, IIA and III, the existing Fit and Proper 
requirements state "degree level or similar qualification". 
diplomas etc. are currently allowed. 

See response under item 138. 
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subparagraph (i) must be 
a major subject at final 
year level; and  

(iii) where the qualification is 
at Degree level, at least 
one of the subjects 
referred to in 
subparagraph (i) must be 
a major subject at final 
year level;  

(e) in the case of a unit standards 
based qualification, eighty 
percent of the core and 
elective unit standards of the 
qualification must be 
registered in any of the fields 
referred to in paragraph (c); 
and  

 

140.  7 Section 
23(2)(f) 

 With regard to a Category II FSP, the requirement that the 
qualification must be at degree level should only be applicable 
going forward and cannot be retrospective. 
 

Disagree.   
The Registrar is not proposing any 
amendment to the current 
requirements applicable to a 
Category II FSP. 

141.  10 Section 23(3)   
“An application for recognition the recognition of a qualification 

must be submitted in the form and manner determined by the 
Registrar.”  
 
The words ‘the recognition’ are removed as it is repeated.  

Noted. 

142.  4 General 
comments – 
regulatory 
exams 

 We note that the qualifying criteria for the exams has been 
simplified to matters pertinent to the role. This is welcomed. See 
however our comment on specific aspects of the Qualifying 
criteria under Annexure 3 below. 

Noted. 

143.  19 Regulatory 
Examinations 
 

 The provision of a separate regulatory examination based on 
specified products needs to be reviewed in terms of the 
competency model. Since the regulatory examination tests the 
individuals competency in terms of the legislation such as the FAIS 
Act, the General Code of Conduct and the Determination of Fit and 
Proper which are relevant across all product categories, it does not 
make sense to have a specific examination as the examinations are 
not testing product knowledge and competence. 

The regulatory examinations are not 
based on products but functions 
performed by persons rendering 
financial services iro those products.   
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144.  4 
 
 
20 

Section 24 - 
no regulatory 
exam for Long 
term category 
A and friendly 
society 
benefits 

We welcome exemption from regulatory 
examinations in relation to simple 
financial products. 

We recommend that the FSB consider extension of this exemption 
to “basic deposits” as well as Cat 1.17 and 1.18 given that going 
forward under market conduct “low advice” and “execution-only 
sales” in relation to financial products will be regulated.   
We recommend that this be addressed in more detail through the 
current FSB industry FAIS competency review task-groups.  
 
Masthead - We support the FSB’s risk-based and proportionate 
approach to the application of  legislation in respect of the 
different categories of financial services providers and product 
subcategories.  We further recognise that the product 
subcategories mentioned in Section 24 are less complex in nature 
and that it follows that the requirements which a representative 
must meet where they are authorised only for such products 
should be less.  However, one must also consider the general level 
of education in and exposure to financial products of the target 
customer base and the risk of “exploitation”.  In our view, 
therefore, representatives who are only appointed for the financial 
products referred to in Section 24, should be required to complete 
a basic level of assessment to ensure that they have a full 
understanding of their obligations 

See proposed new requirements.   

145.  4 General 
comments on 
Section 25 

 It was previously communicated that the representative 
examination and the key individual examination may be combined 
into one examination in order to be more cost effective for 
individuals wanting to be key individuals. The revised fit and 
proper regulatory examination requirements do not give effect to 
the combined examination. Has this idea been scrapped, been 
omitted from this draft board notice, or may the combined exam 
be developed at a date in the future? 
 

At this stage the Registrar does not 
intend to develop a combined 
examination.  Please see proposed 
amendments to examination 
requirements.  

146.  10 Section 25  
in execution only models and in relation to simple financial 
products should be exempted from having to pass the first level 
(or any other) regulatory exam.  
 

r consideration are not complex 
and can be effectively controlled through training, scripts as well 
as quality assurance activities of the FSP. The services are akin to 
the services rendered by representatives in the categories Long-
term Insurance subcategory A and Friendly Society Benefits, and 
should be exempted accordingly.  

See proposed amended 
requirements.  
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in execution only models and in relation to simple financial 
products should be exempted from having to pass the first level 
(or any other) regulatory exam.  
 

and can be effectively controlled through training, scripts as well 
as quality assurance activities of the FSP. The services are akin to 
the services rendered by representatives in the categories Long-
term Insurance subcategory A and Friendly Society Benefits, and 
should be exempted accordingly.  
 

147.  9 Section 25 & 
26 

 We submit representatives rendering intermediary services in 
execution only models and in relation to simple financial products 
would be exempted from having to pass the first level (or any 
other) regulatory exam.  Intermediary services under 
consideration are not complex and can be effectively controlled 
through training, scripts as well as quality assurance activities for 
the FSP.  The services are akin to the services rendered by 
representatives in the categories Long-term insurance subcategory 
A and Friendly Society Benefits and should also be exempted. 

See response under item 146. 

148.  1 26 
Category I 
FSPs 
 

(1) A Category I FSP must successfully 
pass a first level regulatory 
examination contemplated in – 
(a) Table 1; and 
(b) Table 4. 

(2) A key individual of a Category I FSP 
must successfully pass a first level 
regulatory examination 
contemplated in Table 1. 

(3) A representative of a Category I FSP 
that render financial services- 
(a) in respect of one or more of 

the following financial products 
only must successfully pass a 
first level regulatory 
examination contemplated in 
Table 5: 
(i) Long-term Insurance 

subcategory B1-A; 
(ii) Long-term Insurance 

1. When the regulatory examinations referred to in paragraph 
26(3)(a) becomes available, it is respectfully requested that 
the Registrar engage with ASISA members in respect of the 
timing of the withdrawal of the exemption published in 
Board Notice 102 of 6 June 2012 or in respect of the 
determination of a date by which the regulatory 
examination must be successfully completed. 

 
2. It is suggested that paragraph 26(3)(b) should be rephrased 

to refer to one or more financial products (excluding the 
products in subparagraph (a)) to align with the wording in 
subparagraph (a) and to avoid confusion. 

 

See proposed amended 

requirements.  
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subcategory B2-A; or 
(iii) Short-term Insurance 

Personal Lines A1; or 
(b) in respect of one or more 

financial products[- 
(i) ]other than the financial 

products referred to in 
subparagraph (a)[; or 

(ii) the financial products 
referred to in paragraphs 
(a) and (b)(i),] 

must successfully pass a first 
level regulatory examination 
contemplated in Table 4. 

 

149.  4 Section 26(2) First level regulatory examination by Key 
Individuals. 

 Section 26(2) provides for completion of a first level 
regulatory examination by Key Individuals. It is currently 
practice that Key Individuals who manage representatives are 
required to also complete the RE5 examination. Would this 
not be restricted to Key Individuals who fulfil the function of 
Supervisor in terms of Board Notice 104/2008 and further has 
to comply with Section 4(3) of such notice and not mere 
oversight or manager Key Individuals? 

BN 104/2008 should be amended accordingly to exclude RE2 from 
the supervision framework. 

See proposed amendments.  

150.  10 Section 
26(3)(b) 

  
 
(b) in respect of financial products, other than the financial 
products referred to in paragraph (a) must successfully pass a first 
level regulatory examination as contemplated in Table 4.  
The clause as it currently reads states the same as sub-clause 26(3) 
(b) (i) therefore it can be removed.  

in execution only models and in relation to simple financial 
products should be exempted from having to pass the first level 
(or any other) regulatory exam.  
 

and can be effectively controlled through training, scripts as well 
as quality assurance activities of the FSP. The services are akin to 
the services rendered by representatives in the categories Long-
term Insurance subcategory A and Friendly Society Benefits, and 

See response under item 146. 
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should be exempted accordingly.  
 

151.  4 Section 27 
and 28 

Representatives regulatory exam – 
category II and IIA. 

We note that there is no reference to a regulatory examination for 
representatives in category II and IIA FSPs, albeit that an exam is 
prescribed for category III representatives. 
 
We recommend that the FSB clarify whether or not a regulatory 
exam is required to be completed by representatives in Category II 
or IIA? 

The Registrar is not proposing any 

amendment to the current 

requirements applicable to the 

persons referred to by the 

commentator.   

152.  19 27.  There is no provision for the examinations that must be set for 
Representatives of Cat II and Cat IIA FSPs. They should also write 
the Table 4 examination. 

 

See response under item 151. 

153.  1 27(3) and 
28(3) 
Category II 
and IIA FSPs 
 

27(3) A representative of a Category II 
FSP must successfully pass the 
regulatory examination 
contemplated in Table 4. 

 
28(3) A representative of a Category 

IIA FSP must successfully pass the 
regulatory examination 
contemplated in Table 4. 

 

Paragraphs 27 and 28 must also provide for representatives to 
pass the regulatory examination. 
 

See response under item 151. 

154.  19 29.(1)  The Cat III FSP would also need to pass the Table 4 examination 
 

Noted. 

155.  4 Section 32 
General 
comments 

 We request that provisional arrangements are allowed in respect 
of this new requirement. At present all representatives are 
afforded until 30 June after the expiry of two years from their date 
of appointment to pass the RE5. It goes to say that all 
representatives that are appointed on 2 July 2016 will be afforded 
until 30 June 2019 to pass their RE5. The net effect is that any 
representative that wish to be appointed as a representative after 
promulgation of this requirement (hypothetically during 2016/7) 
will be prejudiced by the need to meet the RE5 requirement 
before all representatives appointed on or before 1 July 2016. 
In addition, FSPs require advance notice (achieved by the 
introduction of a transitional arrangement) to apply this 
requirement to ensure that the RE5 requirement is met as it may 
happen that the provision could become applicable whilst a person 
is serving notice of termination at a former employer pursuant to 
joining an FSP. In this scenario, it may happen that a 
representative may have been suitable to be placed under 

The Registrar is not proposing any 
amendment to the current 
requirements applicable to the 
persons referred to by the 
commentator.   
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supervision whilst planning towards the completion of the RE5, 
only to find out that they are no longer suitable for appointment 
once section 32(1) becomes effective. 

156.  9 Section 32  We assume that this does not do away with the fact that a 
representative can render services under supervision until fully 
competent?  Int his regard we refer to the references to 
supervision at, inter alia, the following places in the Draft Board 
Notice: 
a.  Section 14(2)(b)(i), the “General nature of experience’ 
b.  Section 31(2)(f), ‘Setting and taking of regulatory examinations’ 
c.  Task 14, Table 1: ‘Manage the rendering of services under 
supervision 
From a drafting perspective, however we respectfully request that 
this be clarified in section 32. 

Noted.  
 
The Registrar does not intend to 
repeal the current Exemption that 
allows representatives who do not 
meet the competence requirements 
to render financial services whilst 
working under supervision.  

157.  16 SECTION 32: 
When 
regulatory 
examination 
must be taken 

1) An FSP, a key individual and a 
representative must complete 
the applicable first level 
regulatory examinations that 
person`s authorisation. Approval 
or appointment 

 

The period within which the FSP, key individual and a 
representative should write the first level regulatory examinations 
should be reduced from two (2) years of appointment to at least 
within 6 months of appointment. The proposed amendment to 
have regulatory examination written before the persons 
‘authorization will stop new entrants from entering the financial 
services industry. 

See response under item 155 and 
156. 

158.  17 When 
regulatory 
examinations 
must be taken 
32. (1) 
 

An FSP, a key individual and a 
representative must complete the 
applicable first level regulatory 
examinations before that person’s 
authorisation, approval or appointment…  
 

This proposed amendment makes perfect sense for a FSP and a 
key individual. 
 
Regarding the representative, we have some reservation. 
Although we approve the principle, the practical aspect presents 
some problems for new employees. 
We identify two options: 
1) The candidate employee has to pass the exam before applying 
for a position of representative. A young person applying for the 
first job might not be in a position to afford the expense. 
2) The new employee is employed before passing the exam and is 
therefore non-operational in the position that he/she has been 
recruited for before passing the exam. The SME’s can hardly afford 
that option. 
In our opinion the above could be overcome through the status of 
“Representative under supervision”. 
 
In other words, we propose that the amendment specifies that the 
representative without supervision must complete the 
examination before the appointment. 
 

See response under item 155 and 
156. 
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From an employer point of view, this process could easily be 
integrated in the general training period of a new representative 
under supervision. There would be no waste of time and resources 
and would be a good compromise.  
 

159.  4 Section 32(1) We note that representatives must 
complete the first level exam 
before appointment into a FAIS 
role. 

 Completion of the exam before appointment creates barriers 
to entry. 

 Experience has shown that some representative passes the 
exam only after multiple attempts.  

There is a cost implication associated with completing the exams, 
an unemployed individual seeking to enter the industry would not 
necessarily have the income to pay for the exam or even attempt 
it a few times. 
 

 We recommend that representatives be appointed under 
“supervision” while completing the exam within a limited 
period of time from date of appointment (example a 
maximum of one year).  

 FSPs appointing such persons must be required to include 
such a condition as a condition of employment and monitor 
adherence to same.  Recommend that the FSB publish a rule 
in this regard. 

We further recommend that the FSB consider extending 
examination bodies to for example, Tertiary Institutions to offer an 
RE certificate course e.g. Damelin, Unisa etc. 

See response under item 155 and 
156. 

160.  4 General 
comments on 
Section 32(1) 

 Currently BN 106/2008 makes provision to be read in conjunction 
with Board Notice 104 of 2008 relating to Services under 
Supervision. Will the draft Board Notice be likewise updated to 
make provision for such services under supervision? Currently 
mention of services under supervision is made throughout BN 106 
of 2008 including the definitions. Should the supervision 
framework be under scrutiny would it not be expedient to ensure 
that such draft be considered in conjunction with the fit and 
proper amendments? 

See response under item 155 and 
156. 

161.  10 Section 32(1)   
 
“An FSP, a key individual and a representative must complete the 
applicable first level regulatory examinations before that person’s 
authorisation, approval or appointment.”  

in that the current 
construction of the paragraph seems to suggest that a 
representative cannot work under supervision pending the 

The Registrar is not proposing any 
amendment to the current 
requirements applicable to the 
persons referred to by the 
commentator.    The exemption 
granted to representatives not 
meeting the requirements at 
appointment will continue to exist 
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successful completion of their RE exams within the timeframe 
expressed in BN260 of 2013,that being:  
 
(a) Successfully completed the RE examination within 24 months 
from the date of first appointment (DOFA);  
(b) Obtain a relevant qualification after the expiry of 72 months 
from the representatives DOFA.  
 

Requirements for FSPs (2008) and Notice on Determination of 
Qualifying Criteria and Qualifications for FSPs 1 of 2008 is 
repealed, this would mean that before a person enters the 
financial services industry, they would already need to have in 
their possession a recognised qualification and have successfully 
passed their RE examination before they can be considered for 
employment.  
 

market and result in substantially higher remuneration being 
requested by entrants.  
 

possible work force.  
 

employment, such as those offered by direct marketers, are few 
and far between. When one overlays that consideration with the 
high agent churn rates experienced in direct models, by not 
providing for a representative to become fully  
competent whist acting under supervision, would make these 
models unsustainable – many agents typically leave within a very 
short time of having been recruited.  

organisations. The provisions of section 32 may be appropriate for 
a Category IIA FSP, for example, given the complexities inherent in 
those products.  

 execution only models, where agents are rendering 
intermediary services in relation to simple financial products, not 
providing for services to be rendered whilst under supervision will 
discourage investment and encourage impacted FSP’s to hire fully 
competent representatives. This would impact negatively on skills 
development and training within the industry (and national 

provided they work under 
supervision as prescribed in that 
exemption. 
 
See further proposed amendments.  
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economy).  

its position in the event that the intention is to do away with 
supervision  
 

162.  19 32.(1)  We feel that supervision needs to be included to indicate whether 
a person can operate under supervision until such time as they 
meet all the Fit and Proper requirements including regulatory 
examinations. 
 

See response under item 155 and 
156. 

163.  
CHAPTER 4 

164.  10 Chapter 4  
is sought as to the scope of the Continuous Professional 
Development requirements and when it is anticipated to be 
released.  
 
 

See proposed CPD requirements.  

165.  
CHAPTER 5 

166.  9 Chapter 5  If one looks at the requirements relating to operational ability 
within the context of recent proposals to limited binder fees and 
commissions (RDR and Binder Thematic Findings Review), we 
submit that the proposed caps will compromise the ability for 
FSP’s to ensure that they are able to meet the broad range of 
operational requirements (which we support) whilst still allowing 
for a reasonable rate of return. 

Disagree. 

167.  10 Chapter 5 
General 
Comment 

 
within the context of recent proposals to limit binder fees and 
commissions (RDR and Binder Thematic Findings Review), we 
submit that the proposed caps will compromise the ability for 
FSP’s to ensure that they are able to meet the broad range of 
operational requirements (which we support) whilst still allowing 
for a reasonable rate of return.  
 

Disagree. 

168.  16 3.5 (b) 
Operational 
Ability 

b) a key individual to be able to 
demonstrate to the Registrar 
that he or she has the required 
operational ability to effectively 
and adequately manage or 
oversee the financial services 
related activities of the FSP or 

How will the Regulator monitor that the key individual has the 
required operational ability to manage or oversee the financial 
services related activities of the FSP or juristic representative, 
except through key individual reporting which should be separate 
from compliance reports. 
 

The Registrar will monitor 
compliance with this requirement 
through the standard supervisory 
practices applied by this Office and 
may also require specific reporting 
on certain matters. The FSP further 
must assess its key individuals 
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juristic representatives for which 
the key individual was approved 
or appointed, in particular in 
cases where the key individual 
acts as such for multiple FSPs or 
juristic representatives or where 
or she acts as a key individual 
and is appointed as a 
representative of another FSP by 
reporting to the Registrar on an 
annual basis (for Category I FSP) 
and bi-annual reporting (for 
Category II, IIA and III) on such  
activities of the FSP or juristic 
representatives. 

operational ability on a regular basis.  

169.  19 33.  Representatives should be excluded from a number of the 
operational ability items. 
 

Noted.   See proposed amendments. 

170.  4 
 
 
20 

Section 
34(2)(a)(ii) - 
page 20 

FSP required to at all times maintain a full 
time telephone service. 

FSPs may only operate a telephone service during business hours. 
This section may be construed to read as including a requirement 
for telephone services outside business hours. 
 
We recommend that the section be redrafted to make clear that 
the telephone service is required during business hours. 
 
The proposed amendment to the existing requirement to have a 
“fixed business address” is welcomed as it provides clarity in 
regards to the address referred to. 
 

Disagree.   
 
 
 
 
 
 
Noted. 

171.  10 Section 
34(2)(a)(v)  
 

  
 
“Without limiting subsection(1), an FSP must-  
(a) At all times have  
 
(v) suitable and adequate professional indemnity insurance and/or 
fidelity insurance cover to cover risks or losses that may arise from 
fraudulent, dishonest or negligent acts.”  

ecommend that this clause be aligned with the outcome of 
the proposed amendments to the professional indemnity and 
fidelity guarantee requirements.  
 

See proposed amendment. 
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functions…” should read essential data  
 

172.  5 34.(2)(b)  
 

 Consideration should be given to the nature, scale and complexity 
of operations. 
 
Consider including the wording below: 
establish, maintain and apply, appropriate to the nature, scale, 
range and complexity of the FSP’s financial services related 
activities, -  

Agree.  See inclusion of proposal 
under general governance 
framework requirements.  

173.  14 34(2)(b)  
 

 All references in this section to systems, processes, procedures, 
policies, control mechanisms, supervision and segregation of 
duties should be qualified as needing to be appropriate relative to 
the size of an FSP’s organisation. In its current form, this section 
draws no distinction between the requirements expected from a 
large organisation with access to significant resources and a small 
one. In the case of a sole proprietor FSP, for example, it would be 
inappropriate to implement some of the sub-clauses in this 
section.  
 

See response under item 172. 

174.  14 
 
20 

34(2)(b)(i)  
[should be 
numbered 
34(b)(iv) ]  

 SAVCA respectfully submits that the proposed requirement for an 
FSP to produce "viable resolution plans" in advance of financial 
distress is idealistic and unrealistic. It would, in SAVCA's opinion, 
be very difficult (if not impossible) for a FSP to predict with any 
degree of certainty the types of distress scenarios that it may face 
in the long run.  
Moreover, the implementation of any such plan in an insolvency or 
business rescue scenario would be subject to the insolvency 
provisions of the Companies Act, 2008 (the "Companies Act") 
which would inter alia remove the directors’ authority to oversee 
the execution of such plans.  
Whilst an FSP could theoretically prepare a plan for another FSP to 
take over their client base – which is very different from "setting 
out options for the orderly resolution of the FSP" – any disposal of 
client contracts may still require the approval of the appointed 
liquidator or business recue practitioner.  
 
 
 
Masthead - We believe that an FSP must structure its business in a 
manner such that it is able to deliver sustainable financial services 
to its clients, which is in keeping with National Treasury’s 
objective.   Whilst we agree that a business must employ staff and 

Disagree.    
Requirement aligns with 
international best practice.  The plan 
must, inter alia, describe the FSPs’ 
preferred resolution strategy for 
rapid and orderly resolution in the 
event of material financial distress or 
failure of the business in such a 
manner that would minimise the 
risks of clients and having cognisance 
of section 38 of Act.    
The purpose of the plan is to ensure 
that a FSP has considered fully and is 
able to mitigate obstacles to the 
successful implementation of its 
preferred resolution strategy to 
ensure the orderly winding-down of 
its business. 
 
Noted. See proposed amendments. 
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systems in support of this objective, we caution against setting a 
standard which may place a financial burden on, in particular, the 
smaller FSPs.  In a recent survey of some 870 financial services 
providers, some of the top risks identified were the current 
economic climate, regulation, human resources, technology, costs, 
administration and compliance. 
 

175.  4 Section 
34(2)(b)(ii) - 

Reference to “…essential date...” Typing error 
Recommend that the section be amended to read “...essential 
data..” 
 

Corrected. 

176.  19 34.(2)(b)(ii)  Word should be data and not date 
 

Corrected. 

177.  4 Section 
34(2)(b) 

The numbering of the S34(2)(b) The document does not read correctly and confusion could arise if 
referring to to sections. 
 
Correction of numbering. 
 

Noted. 

178.  19 
 
20 

34.(2)(b) (iii  Numbering after 34.(2)(b) (iii) goes back to (i) and should continue 
from (iv) “a recovery plan…” 
 
Masthead - Regular monitoring and evaluation of an FSPs systems 
and processes is good business practice and we cannot falter the 
inclusion of this in the operational ability requirements.   
However, we do seek clarity on the meaning of “dealing practices”.  
Further, in relation to the segregation of duties and functions, it 
should be recognised that there may be instances where 
segregation of duties or functions may not be practical to 
implement, specifically in smaller FSPs.  There are a significant 
number of small FSPs which employ only one staff member and 
the separation of duties would, therefore, be impossible.  It is for 
this reason that FSPs should ensure that they have sufficient PI 
Cover in order to adequately transfer the risk of such “undetected 
errors”. However, proportionate application of this requirement 
should address this concern. 

Corrected. 
 
 
Noted.  See proportionate 
provisions.  

179.  4 Section 
34(2)(b)(iii)(aa
) 

Reference to "dealing practices". Is the reference to "dealing practices" in relation to how a business 
interacts with clients, or is it relating to the trading area of banks? 
 
Recommend clarity in relation to the use of “dealing practises”. 

Noted.  See proposed amendment. 

180.  1 34(2)(b) 
(i) that should 
be (iv) 

Without limiting subsection subparagraph 
(1), an FSP must- 
(b) establish, maintain and apply - 

It is understood that the intention is to require an FSP to have a 
recovery plan in place when an FSP’s financial situation 
significantly deteriorates and also viable resolution plans should an 

The plan must, inter alia, describe 
the FSPs’ preferred resolution 
strategy for rapid and orderly 
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FSPs of all 
categories 

(i) a recovery plan for restoration 
of its financial situation 
following a significant 
deterioration and viable 
resolution plans setting out 
options for the orderly 
resolution of the FSP in the 
case of failure; 

 

FSP fail, to ensure that clients are protected as best possible.  
Theoretically it will be possible to have these plans in place.  
Practically these plans may not be meaningful, effective or viable 
as the circumstances when the actual event takes place may vary.  
ASISA members respectfully request that the FSB provide more 
details in respect of the FSB’s expectations of FSPs in complying 
with the requirement and the manner in which the FSB will 
supervise compliance. 
 

resolution in the event of material 
financial distress or failure of the 
business in such a manner that 
would minimise the risks of clients 
and having cognisance of section 38 
of Act.    
The purpose of the plan is to ensure 
that a FSP has considered fully and is 
able to mitigate obstacles to the 
successful implementation of its 
preferred resolution strategy to 
ensure the orderly winding-down of 
its business. The requirement further 
aligns with international best 
practice.  The FSB, when assessing 
compliance with the requirement, 
will take into account the nature of 
the business of the FSP, its size, its 
interconnectedness to other 
institutions and the risks posed to 
clients.  

181.  1 34(2)(b) 
(iii) that 
should be (vi) 
FSPs of all 
categories 

Without limiting subsection subparagraph 
(1), an FSP must- 
(b) establish, maintain and apply - 

(iii) a system of controls, processes 
and supervision sufficient to 
ensure the FSP its, directors, 
partners, trustees members, as 
the case may be, key 
individuals and representatives 
complies comply with the Act 
and other applicable laws that 
may have a bearing on the 
rendering of financial services 
by an FSP and to reduce its risk 
of legal or regulatory sanctions, 
financial loss or reputational 
damage; 

 

1. Section 13(2)(b) of the FAIS Act requires an FSP to take 
such steps as may be reasonable in the circumstances to 
ensure that representatives comply with any applicable 
code of conduct as well as with other applicable laws on 
conduct of business.  Paragraph 12 of the General Code of 
Conduct requires an FSP to structure internal control 
procedures so as to provide reasonable assurance that (a) 
the relevant business can be carried on in an orderly and 
efficient manner; (b) financial and other information used 
or provided by the provider will be reliable; and (c) all 
applicable laws are complied with.  In the context of the 
FAIS Act and the General Code, it is submitted that other 
applicable laws should be limited to those laws that may 
have a bearing on an FSP rendering financial services. 

 
2. It is suggested that the reference to trustees be replaced 

with a reference to members to align with the same 
reference in the definition of annual expenditure in 
paragraph 39 of the Draft Notice. 

 

Disagree.   
Non-compliance by an FSP with any 
other law may impact on its fitness 
and propriety.  A FSP must therefore 
have systems in place to ensure that 
it not only comply with the FAIS Act 
but also with other laws applicable 
to it. The requirement in the General 
Code is also not limited to laws 
relating to the rendering of financial 
services. In addition, the FSP’s 
responsibility under section 13(2)(b) 
is not limited to laws relating to the 
rendering of financial services but 
extend to all applicable laws on 
conduct of business.   

 
Members were omitted by mistake 
and will be included.  However, we 
do not agree that it should replace 
trustees as some FSPs are structured 
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as trusts.  

182.  14 
 
 
20 

34(2)(b)(vi)(bb
)(CC)  
 

 The requirement imposed in terms of this section that FSPs must 
establish, maintain and apply policies and procedures to undertake 
continuing training to maintain and update knowledge and skills 
seems superfluous given that this will be covered by the 
continuous professional development regime in due course.  
 
Masthead - While we have no objection to the inclusion of this 

paragraph, we do question whether this is not a duplication 
of the requirement set out in Section 34(2)(b)(iii), for 
“regular monitoring and evaluation of the adequacy and 
effectiveness of its systems, processes  and  internal  
control  mechanisms  and  measures  to  address  any 
deficiencies and to determine whether it serve reasonably 
to ensure: 

(aa) the integrity of the FSP’s dealing practices, including the 
treatment of all clients with due care and in a fair, honest 
and professional manner; 

(bb)       appropriate  segregation  of  key  duties  and  functions,  
particularly  those 

duties and functions which, when performed by the same 
individual, may result in undetected errors or may be 
susceptible to abuses which expose the FSP or its clients to 
inappropriate risks;” 

Agree. 
 
 
 
 
 
See proposed amendments. 

183.  1 34(2)(b) 
(vi) that 
should be (ix) 
FSPs of all 
categories 
 

Without limiting subsection subparagraph 
(1), an FSP must- 
 (b) establish, maintain and apply - 

(vi) adequate policies, internal 
system, control and monitoring 
mechanisms to ensure– 
(aa) the segregation of 

functions, duties roles and 
responsibilities where 
such segregation is 
appropriate from an 
operational risk mitigation 
perspective; 

(bb) that key individuals and 
representatives- 
(AA) are aware of the 

procedures which 
must be followed 

ASISA members suggest that the policies, internal system control 
and monitoring mechanisms to ensure that key individuals are 
aware of procedures, are appropriately trained, continues training 
and comply with fit and proper requirements should also apply to 
representatives. 

Agree.  See proposed competence 
requirements.  
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for the proper 
discharge of their 
responsibilities; 

(BB) are appropriately 
trained regarding 
the requirements 
of the Act and the 
services rendered 
by the FSP in 
respect of financial 
products for which 
it is authorised; 

(CC) undertake 
continuing training 
to maintain and 
update the 
knowledge and 
skills that are 
appropriate for 
their activities; and 

(DD) comply with the fit 
and proper 
requirements; 

 

184.  1 34(2)(b) 
(viii) that 
should be (xi) 
FSPs of all 
categories 
 

Without limiting subsection subparagraph 
(1), an FSP must- 
 (b) establish, maintain and apply - 

(viii) system controls and 
compliance measures to 
manage and monitor the 
relevant systems used by the 
FSP;  

 
 

Even though this is a current requirement, ASISA members are of 
the opinion that it should be clarified.  The regulatory objective is 
uncertain.  To enable an FSP to have appropriate system controls 
and compliance measures, the rationale for requiring these in 
relation to management and monitoring of the relevant systems 
needs to be known.  ASISA members respectfully request that the 
FSB indicate what systems are being referred to and the outcome 
to be achieved in relation to these systems. 
 

Noted.  See proposed amendments.   

185.  1 34(2)(b) 
(xi) that 
should be 
(xiv) 
FSPs of all 
categories 
 

Without limiting subsection subparagraph 
(1), an FSP must- 
 (b) establish, maintain and apply – 

(xi) in the case of FSPs that utilise a 
third party to perform 
administrative or system 
functions on behalf of the FSP 
in relation to the financial 

ASISA members suggest that the requirement be rephrased for the 
sake of clarity. 
 

Agree.  See proposed outsourcing 
requirements.  
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services rendered by the FSP, 
detailed service level 
agreements with such third 
parties, specifying the agreed 
services, time standards, roles 
and responsibilities and any 
penalties that might be 
applicable, in the case of FSPs 
that utilise a third party to 
render administrative or 
system functions in relation to 
the rendering of financial 
services on its behalf; 

 

186.  1 
 
20 

34(2)(b) 
(xii) that 
should be (xv) 
FSPs of all 
categories 
 

Without limiting subsection subparagraph 
(1), an FSP must- 
 (b) establish, maintain and apply – 

(xii) effective policies, operational 
procedures and controls in 
relation to the FSP‟s day-to-day 
business, including clear 
policies covering the risk 
management and internal 
controls applicable to 
proprietary trading; 

 

The meaning of “proprietary trading” in the context of the 
requirement is not clear.  Generally proprietary trading means 
trading (buying and selling) for own account.  Is this only relevant 
in the case of a sole proprietor FSP?  Does it refer to a policy in 
respect of the personal account transactions of key individuals and 
representatives of an FSP?  ASISA members respectfully request 
clarification in respect of the intention with the inclusion of a 
reference to proprietary trading. 
 
 
 
 
Masthead - The proposed amendments specifically make 
reference to the requirement to incorporate the management of 
the risks relating to proprietary trading into the daily procedures 
and controls of the FSP. We request that the term “proprietary 
trading” be defined.  We support a requirement to ensure that 
client interests are placed before those of an FSP or its 
Representatives but the definition and application of such a 
requirement should be clear. 
 

Corrected to make it clear that 
controls must cover propriety trading 
of FSP as well as its employees.   
 
 
 
 
 
 
 
 
 
Disagree.  The ordinary grammatical 
meaning would apply. 

187.  1 35(1) 
Appointment 
of 
Representativ
es 
 

An FSP must ensure that where it appoints 
a person as a representative that- 
(a) the person’s interests does not 

conflict with those of the FSP or its 
clients; 

(b) the person have has sufficient 
operational ability and financial 

The Explanatory Memorandum indicates that operational ability 
requirements are proposed in particular to the appointment of 
representatives and to mitigate the risks associated with such 
appointments.  The requirements in paragraph 35 appear to relate 
to an FSP that outsources/delegates all of its functions to 
representatives (natural persons and juristic representatives), 
hence the reference to “letter-box entity”.  In this case, it is 

The requirements in section 35 will 
apply to any appointment by a FSP of 
a person as a representative whether 
or not the FSP delegates all of its 
functions or only part thereof to that 
person.  It is correct that a FSP will 
have to implement additional 
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resources to perform the activities 
for which it is appointed as a 
representative; or 

(c) such appointment does not- 
(i) materially increase the risk to 

the FSP or its clients; 
(ii) materially impair the quality of 

the governance framework of 
the FSP, including the FSP‟s 
ability to manage its risks and 
meet its legal and regulatory 
obligations; 

(iii) compromise the fair treatment 
of or continuous and 
satisfactory service to clients; 

(iv) prevent the FSP from acting in 
the best interests of its clients; 
and 

(v) result in the FSP becoming a 
letter-box entity. 

 

assumed that the intention is to ensure that the operational 
ability requirements apply to the representatives performing the 
delegated functions as it would to an FSP had the FSP performed 
the functions itself.  Furthermore, if an FSP delegates all of its 
functions, such an FSP is required to implement additional 
measures relating to operational ability to mitigate the risks that 
such delegation will have a negative impact on the operational 
ability of an FSP.  ASISA members will appreciate confirmation of 
this understanding or clarification of the regulatory objective. 
 
The comments on the requirements set out in paragraph 35 are 
framed in the context of the understanding set out above. 
 
2. Paragraph 35(1)(a) is interpreted to mean that a 

representative may not be appointed (or functions 
delegated) if there is any conflict with interests of the FSP 
or its clients.  Given that the General Code of Conduct sets 
requirements for conflicts of interest and the management 
thereof, it is uncertain how the prohibition of any conflict 
will have an impact on an FSP’s ability to function 
effectively.   

 
3. Paragraph 35(1)(b) adds a requirement of having sufficient 

financial resources to the requirement of operational 
ability to effectively function set out in paragraph 36.  It is 
uncertain how an FSP should determine whether a 
representative has sufficient financial resources to perform 
its activities. 

 
4. The application of the requirements in paragraph 35(1)(c) is 

unclear.  What risk to the FSP or its clients is referred to in 
the context of operational ability?  How does one assess 
the quality of a governance framework to determine 
whether it will be impaired?  

 
ASISA respectfully requests engagement in respect of the 
regulatory objective of the proposed requirements in paragraph 
35.  It is difficult to provide constructive comment in the absence 
of a more detailed explanation of the intention relating to the 
requirements. 
 

measures relating to operational 
ability to mitigate the risks that a 
delegation will have a negative 
impact on the operational ability of 
the FSP.  However, it may not 
delegate where the delegation will 
result in one of the factors listed in 
section 35(1)(c). 

 
 
 
 
 

Noted.  Requirement removed.   
 
The delegation by a FSP of any of its 
functions to another person 
increases the regulatory and conduct 
risks of that FSP. Good corporate 
governance and risk management 
requires a FSP, prior to delegating 
any of its functions, to assess the 
risks for the FSP associated with that 
delegation and the risk of poor 
outcomes for its clients.  Sound risk 
assessment will include due diligence 
processes.  Therefore, a FSP should 
only delegate a function to another 
person when it is satisfied that the 
person would be able to perform the 
function.  I.o.w if the function 
requires a person to travel using his 
own car does or will he have  the 
sufficient resources to fulfil that 
function? 

 
The purpose of the requirements is, 
inter alia, to- 

 ensure the application of 
sound corporate governance 
and risk management 
principles; 
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 minimise the FSP’s conduct 
and regulatory risks; and 

 ensure clients are not 
prejudiced.   

 

188.  10 
 
20 

Section 
35(1)(a) 

 
appoints a person as a representative that-  
 
(a) The person’s interest does not conflict with those of the FSP or 
its clients.  
 

situation in which a provider or a representative has an actual or 
potential interest that may in the rendering of financial services to 
a client, influence the objective performance of his or her or its 
obligations to the client or prevent a provider or representative 
from rendering fair and unbiased financial service to that client or 
from acting in the interests of that client, including but not limited 
to, financial interest, ownership interest and any relationship with 
a third party.  
 

 the Board Notice makes provision for a provider 
to avoid, and where not possible, mitigate any conflict of interest 
between the provider and a client or the representative and the 
client.  
 

 
not always possible to avoid a conflict of interest and therefore a 
provider is given the opportunity to mitigate it.  
 

be aligned to the FAIS General Code of Conduct.  
 
Masthead - Although we agree that a client should not, in any way, 
be prejudiced as a consequence of a conflict or potential conflict of 
interest of the FSP or its representatives with those of the client, 
we are not convinced that the mere existence of a conflict or 
potential conflict alone is sufficient to prejudice a client. In our 
view it is the failure to appropriately inform the client of such 
conflict or potential conflict that would disadvantage the client 
rather than the conflict itself.  This also seems to be in 
contradiction with Section 3A of the General Code of Conduct 

Noted.  Requirement removed.  
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which deals with management and monitoring of any actual or 
potential conflict of interest which may arise.  There are some 
inherent conflicts, if one were to take a purist view, such as 
payment of commission for the sale of a product.  In our view, if a 
conflict is declared and mitigated, that should be sufficient. 
 

189.  10 Section 
32(1)(b) 

 
meant by:  
 
“An FSP must ensure that where it appoints a person as a 
representative that-  
(c) The person have sufficient operational ability and financial 
resources to perform the activities for which it is appointed as a 
representative”  
 

work in a call centre environment, there is no need for such a 
person to have sufficient financial resources in his personal 
capacity as the entity who employs the representatives has 
sufficient resources and all the necessary systems to allow the 
representative to perform its functions.  
 

context be removed, alternatively qualified, in that it would not 
apply to employees of an FSP, as the FSP should have the 
necessary financial resources to enable its employees to function 
accordingly.  
 

See response under item 187. 

190.  19 
 
20 

35.(1)(b)  What does the regulator see as the requirements for 
representatives in terms of operational ability and financial 
resources? This could be quite wide and exclude a number of 
currently operating representatives. 
 
Masthead - We recommend that the word “have” be changed to 
“has”.  
Section 34 sets out in detail the operational ability requirements 
for an FSP and Chapter 6 specifies the financial soundness 
requirements with which an FSP must comply.   
Section 35(1)(b) – alongside - specifies that a person appointed as 
a representative too must meet certain operational ability and 
financial “soundness” requirements so that such person is able to 
perform the activities for which he/she/it has been appointed.  

See response under item 187. 
 
 
 
 
Noted.  
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However, there is no clarification or detail provided in relation to 
what this actually means.  As there is a duty and expectation 
placed on key individuals, who do not necessarily have any legal 
training to exercise judgement we request that further detail and 
guidance be provided to ensure that key individuals are able to 
easily measure whether a representative meets the operational 
and/or financial resources requirements to which the proposals 
refer. 
 

191.  4 Section 
35(1)(c) 

The section proposes that when 
appointing representatives, FSPs must 
ensure that they do not materially impair 
risk to clients, or to governance. 
We are not entirely clear why this section 
has been included in the Notice. 

 This section seeks to regulate matters which are segregated 
from HR appointment procedures and which are instead dealt 
with in the conduct risk and other governance structures 
within a conglomerate.  

 As an example, the governance framework assessing conflicts 
of interest and fair customer treatment operates 
independently as a function in the FSP, without being linked in 
any way to individual representative appointment processes. 

As currently drafted, the requirements will present practical 
challenges in relation to measurement. 

 
We recommend that Section 35(1)(c) be deleted in its entirety. 

Disagree.  See response under item 
187. 

192.  4 Section 
35(1)(c)(v) 

Reference is made to “…letter-box 
entity...” 

This reference is not clear. 
 

 Clarity is sought around what is meant by section (v) – 
reference to the FSP “becoming a letter-box entity”. 

 A possible definition may be: 
“An FSP must ensure that key decision making responsibilities 
remain in-house and must be able to justify the delegation 
model with objective reasons and demonstrate the processes 
and controls in place to manage and monitor the services 
delegated, in order not to be deemed a mere “letterbox” 

Noted.   See proposed amendment. 

193.  14 35(1)(c)(v)  
 

 It is unclear to SAVCA what is meant by the reference to a "letter 
box entity" in this section. SAVCA suggests that this concept be 
explained in greater detail.  
 

Noted.   See proposed amendment. 

194.  19 35.(1)(c)(v)  Can you please expand on the definition of “letter-box entity” 
 

Noted.   See proposed amendment. 

195.  4 General 
comments on 
Section 35(2) 

 “Fair Remuneration” 
Currently consultants within a banking environment receive a fixed 
salary which is usually market related. The contractual relationship 
and/or salary arrangement falls within the definition of the 
personal rights of individuals employed. The query therefore is 

Noted.  Compliance with this 
requirement will be monitored 
through the supervisory practices 
applied by this Office. 
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how Section 35(2) will be monitored under the risk-based 
approached by the Regulator as surely it cannot mean eliciting 
contracts of various employees to verify whether the 
remuneration packages is reasonably commensurate to the actual 
function or activity as this will violate privacy rights.  
Alos, how will this be quantified as salary arrangements are not 
only affected by market and the personal circumstances of the 
employer/employee, it is also affected by the economic 
environment (e.g. one province or area might remunerate 
differently to another). It is perhaps fixed commission structures 
or rewards that can be regulated. 

Labour requirements may determine that the equal pay 
principle has to be adhered to, where individuals will be 
tasked with the same activity or function. 

196.  10 
 
20 

Section 35(2)  
remuneration or fee paid in respect of an activity or function for 
which a person is appointed as a representative-  
 
(a) Is reasonable and commensurate with the actual function or 
activity;  
(b) Is not structured in a manner that may increase the risk of 
unfair treatment of clients.  
 

commensurate with the actual function and the Retail Distribution 
Review (RDR) proposes to address remuneration and/ or fees.  
 

RDR once same is finalised to avoid any uncertainties.  
 
Masthead - We are in support of the inclusion of a specific 
requirement to ensure that the remuneration of a representative 
does not result in the unfair treatment of clients.  However, the 
terms “reasonable” and “commensurate” are subjective and we 
question how this would be practically applied.  A function or 
activity can be carried out in different ways and with a different 
level of skill and experience, which in our view would make it very 
difficult to link “reasonable” and “commensurate” to a function or 
activity alone. 
 

Noted.   

197.  4 Section 
34(2)(b)(vi)(b

Reference to “…undertake continuing 
training to maintain...” 

The expectations around continuous training are unclear. Noted.  See proposed new 
competence requirements. 
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b)(CC) and 
Section 
35(5)(c) 

198.  4 Section 
35(1)(b) and 
S36(1) 

Requirement for sufficient operational 
ability. 

These paragraphs refer to the requirement for representatives to 
have sufficient operational ability and financial resources to 
perform activity. This can only be presumed to refer to juristic 
representatives or independent advisor firms prior to appointment 
and therefore it is recommended that the scope of these 
requirements should be curtailed to such parties. Furthermore, 
how would an FSP assess such operational ability as surely this will 
vary from one advisor FSP to the next and likewise juristic 
representatives? Should the requirement however include natural 
person representatives employed by an FSP, the operational ability 
and financial resources can only be provided by the appointing FSP 
after the contract is already concluded.  
 

 This paragraph therefore bears a dual connotation and it is 
suggested that the various operational requirements be 
separated as related to juristic and natural person 
representatives, accordingly. 

 We recommend the FSP as the representative is merely an 
employee within the FSP.  

 It should not be a requirement for representatives in the 
employ of institutions such as conglomerates to meet the 
requirements of s35(b) and 36(1). 

 

See response under item 187. 

199.  1 35(2) – (4) 
Appointment 
of 
Representativ
es 
 

(2) A FSP must ensure that any 
remuneration or fee paid in respect 
of an activity or function for which a 
person is appointed as a 
representative- 
(a) is reasonable and 

commensurate with the actual 
function or activity; and 

(b) is not structured in a manner 
that may increase the risk of 
unfair treatment of clients. 

 
(3) A FSP must develop appropriate 

contingency plans to ensure the 
continued function of the FSP’s 
business in the event that the 

Please also refer to the comment on paragraph 35(1) above. 
 
ASISA respectfully requests engagement in respect of the 
regulatory objective of the proposed requirements in paragraph 
35.  It is difficult to provide constructive comment in the absence 
of a more detailed explanation of the intention relating to the 
requirements.  On the face of it, some requirements appear not to 
relate to operational ability and some may be regarded as included 
in the General Code of Conduct.  Furthermore, some may only be 
relevant in the case of a juristic representative. 
 

Noted.  Integral to a determination 
whether a person possesses the 
required operational ability is an 
assessment of that person’s 
adherence to corporate governance 
principles that include sound 
remuneration practices which 
promote the alignment of 
remuneration policies with the long 
term interests of the FSP to avoid 
excessive risk taking and unfair 
treatment of consumers 
 
 



 Commen- 
tator SECTION WORDING / PROPOSED WORDING COMMENT REGISTRAR’S RESPONSE 

appointment of the representative is 
terminated or becomes ineffective. 

 
(4) A FSP may not permit a 

representative to outsource or sub-
delegate any activity or part thereof 
relating to the rendering of financial 
services that that representative 
performs on behalf of the FSP. 

 

200.  4 General 
comments on 
Section 35(4) 

 Section 35(4) affects the operations of a juristic representative to 
some extent as it is currently required in the FAIS compliance 
reports that all persons within the employ of the juristic 
representative who renders financial services be reflected on the 
register of the appointing FSP. This provision is not fully covered by 
Section 13 as the mandate will be concluded with the juristic entity 
and not with each designated employee. The employee will refer 
to the fact that the contract is concluded with the juristic 
representative and not the employee of the juristic representative 
in his/her personal capacity. The employees within a juristic 
representative organization do not adopt the person of the juristic 
entity nor its contractual liabilities. In terms of company law, it is 
the directors who adopt such liability.  
The employee duties will have to be defined by the juristic entity 
itself. Hence will all employees within a juristic representative be 
able to render financial services due to the contract with the 
juristic entity or will this be defined in the juristic mandate with 
the FSP and how will delegation within that juristic representative 
not fall foul of this provision? This provision might also affect 
Personal Assistants to financial planners as part of the financial 
service duties (specifically intermediary services) might be sub-
delegated to them. 

Disagree.  In terms of section 13 a 
person can only be appointed as a 
representative of an authorised FSP 
and not another representative 
whether a natural or juristic person.  
This is confirmed by the definition of 
“representative”.  Therefore, an 
employee of a juristic representative 
that renders financial services must 
be appointed as a representative of 
the FSP and all requirements of the 
Act apply.  

201.  9 35(4)  This prohibition is overly restrictive on both representative as well 
as the business of the FSP.  The FSP is accountable for the actions 
of its representatives.  Within that context a representative should 
be able to delegate his/her responsibilities to another authorised 
representative fo the same FSP.   

Disagree.  Sub-delegation increases 
the risk to the FSP and its clients and 
may impair the quality of the FSPs 
governance framework. 

202.  10 Section 35(4)  
outsource or delegate any activity or part thereof relating to the 
rendering of financial services that that representative performs 
on behalf of the FSP.  
 

See response under item 200. 
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is would apply to a juristic 
representative as a juristic representative may need to sub-
delegate the mandate provided by the FSP to its representatives?  
 

following:  
 
“……thereof relating to the rendering of financial services that that 
representative performs on behalf of the FSP subject to that 
particular representative meeting all the fit and proper 
requirements in that category and the FSP remains responsible for 
the actions of such representative when rendering financial 
services.”  

representatives as well as the business of the FSP. A 
representative should be able to delegate his/ her responsibilities 
to another authorised representative of the same FSP.  
 

203.  1 
 
20 

35(5) 
Appointment 
of 
Representativ
es 
 

An FSP must establish maintain and apply 
adequate policies, internal system, control 
and monitoring mechanisms to ensure 
that key individuals and representatives- 
(a) are aware of the procedures which 

must be followed for the proper 
discharge of their responsibilities; 

(b) are appropriately trained regarding 
the requirements of the Act and the 
services rendered by the FSP in 
respect of financial products for 
which it is authorised; 

(c) undertake continuing training to 
maintain and update the knowledge 
and skills that are appropriate for 
their activities; and 

(d) comply with the fit and proper 
requirements. 

 

It is suggested that paragraph 35(5) should be deleted as it is 
essentially a duplication of paragraph 34(2)(b)(iv)(bb).  Please refer 
to the suggested inclusion of representatives in that paragraph. 
 
 
Masthead - This provision has already been detailed in Section 
34(2)(b)(vi)(bb)(AA) which states, “(vi) adequate policies, internal 
system, control and monitoring mechanisms to ensure– (aa)  the  
segregation  of  functions,  duties  roles  and  responsibilities  
where  such segregation is appropriate from an operational risk 
mitigation perspective; (bb)  that key individuals-  (AA)  are aware 
of the procedures which must be followed for the proper 
discharge of their responsibilities;” 
We question whether this is unnecessary duplication. 

Noted.   
Requirement removed.  See 
proposed competence requirements.  

204.  14 35(5)  
 

 It is unclear why key individuals are included in the ambit of this 
section since the whole of section 35 relates to the appointment of 
representatives.  
Furthermore, the requirements set out in section 35(5)(b) are in 
any event evaluated by the Registrar when a key individual is 

Noted.   
Requirement removed.  See 
proposed competence requirements. 
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appointed and they appear to be out of context in this section.  
 

205.  14 35(5)(c)  
 

 The requirement to review the competence of representatives on 
a "regular and frequent basis" ought not to preclude the possibility 
of evaluating it on a continuous basis, in the discharge of the 
representative's day-to-day duties. SAVCA submits that such an 
approach is not only more effective, but more practical in a small 
organisation.  
 

Noted.   
Requirement removed.  See 
proposed competence requirements. 

206.  12 Section 35(6)  An FSP must review on a regular and frequent basis 
representative’s competence and take appropriate action to 
ensure that they remain competent for the activities they perform 
(What is regular and frequent?? We already have to ensure before 
a rep is appointed to act that minimum FAIS requirements are met 
what would these changes apply to? 
 

Noted.   
Requirement removed.  See 
proposed competence requirements. 

207.  1 35(6) and (7) 
Appointment 
of 
Representativ
es 
 

(6) A FSP must review on a regular and 
frequent basis representatives’ 
competence and take appropriate 
action to ensure that they remain 
competent for the activities they 
perform.  

 
(7) The review contemplated in 

subsection subparagraph (6) must 
take into account-  
(a) technical knowledge and its 

application;  
(b) skills and expertise; and  
(c) changes in the market and to 

products and legislation  

Please also refer to the comment on paragraph 35(1) above. 
 
ASISA respectfully requests engagement in respect of the 
regulatory objective of the proposed requirements in paragraph 
35.  It is difficult to provide constructive comment in the absence 
of a more detailed explanation of the intention relating to the 
requirements.  In respect of these paragraphs, there is a view that 
an FSP is already required to ensure that its representatives must 
comply with the fit and proper requirements which include 
competence and in future will include CPD requirements. 
 

Noted.   
Requirement removed.  See 
proposed competence requirements. 

208.  1 37(3) 
Key 
individuals of 
FSPs and of 
representative
s 

An FSP must, on a regular bases basis, 
assess the operational ability of its key 
individuals to adequately and effectively 
perform their functions taking into 
account individual circumstances, the 
nature, scale, range and complexity of the 
FSP’s financial services related activities 
and whether the key individuals are 
approved as key individuals or appointed 
as representatives of other FSPs.  
 

From a practical point of view it may be difficult to determine 
whether a key individual is approved as a key individual of other 
FSPs or appointed as a representative of other FSPs.  An FSP could 
require a key individual to self-certify in this respect but an 
independent check will only be possible if there is an appropriate 
search facility on the FSB website.  Currently one can only search 
FSPs, compliance officers and debarred representatives. 
 

Noted. 
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209.  4 Section 37(3) Reference is made to ”…regular bases...” Typing error 
Section should be amended to read “..regular basis..” 

Noted. 

210.  14 
 
20 

37(3)  
 

 It is unclear from this section which person or entity is meant to 
perform the assessment of a key individual's operational ability. In 
the case of a financial services provider with multiple key 
individuals they can presumably assess each other, but SAVCA 
doubts that this would be possible in the case of a financial 
services provider with only one key individual.  
SAVCA suggests that this section be amplified to indicate 
specifically who is responsible for assessing the operational ability 
of key individuals.  
 
Masthead - We are in support of this requirement as there are 
practices in the industry where the responsibility of key individuals 
is spread over many representatives. 

Noted.  The FSP that would include 
its governing body would be 
responsible.  
 
 
 
 
 
 
 
Noted. 

211.  1 38(a)(ii) 
Application of 
this Chapter 
 

The fit and proper requirements relating 
to financial soundness contained in this 
Chapter – 
(a) subject to paragraph (b), apply to- 

(ii) a juristic representative of a 
Category II, Category IIA and 
Category III FSP. 

 

ASISA respectfully requests engagement to consider alternative 
regulatory measures to address business practices that are a cause 
for concern as a financial soundness requirement for a juristic 
representative may have the unintended consequence of 
excluding legitimate business practices and may potentially create 
an onerous barrier to entry. 
 
An example of a potential unintended consequence can be found 
in the case of private equity funds.  The investors to these funds 
usually undertake to carry all costs related to the fund.  For this 
purpose, very detailed cost and expense recovery provisions are 
included in the agreements governing these funds.  It therefore 
does not make sense, from an investment return point of view, to 
require the investors to pre-fund the expenses of the fund.  This 
would result in an unnecessary negative impact on the 
performance of the fund. 
 
The Explanatory Memorandum indicates that the application of 
this requirement to juristic representatives among others 
mitigates the risk posed to that FSP and to clients.  What is the 
nature of the risk posed to an FSP in appointing a juristic 
representative and what risk is posed to clients in such case?  Is a 
financial soundness requirement the appropriate regulatory 
mechanism to address the risk?  It is difficult to provide more 
meaningful constructive comment on the proposed requirement in 
the absence of a detailed understanding of the risk that requires 
regulatory management.   

Noted.   
The power afforded to the Registrar 
to determine financial soundness 
requirements for representatives 
was inserted into the FAIS Act during 
2013.  The Registrar is now 
determining which representatives 
must comply with soundness 
requirements and to what extent.   
 
As regards the example of a potential 
of unintended consequences it is 
important to note that the legislator 
had recognised that it might not be 
appropriate that all requirements 
must apply equally to all persons.  
Therefore, the power afforded to the 
Registrar under the Act to determine 
different requirements for different 
categories of FSPs, key individuals 
and representatives.  The Registrar is 
in the process of developing a 
specific code of conduct applicable 
to private equity managers and 
intends to determine them as a 
separate category of FSP which may 
result in different requirements that 
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Further questions that were raised: 
 
1. What is the rationale for not applying the requirement to a 

juristic representative of a Category I FSP? 
 
2. What is the rationale for subjecting a juristic representative 

to financial soundness requirements and not a 
representative who is a natural person?  Is the differentiation 
proportional? 

 
References to “juristic representatives” should be deleted 
throughout Chapter 6.  

will be appropriate for that particular 
industry.  
 
The soundness requirements are, 
inter alia, being determined having 
cognisance of the risks associated 
with a specific category of FSP.  
Therefore, the higher soundness 
requirements applicable to Category 
II, IIA and III FSPs.  The risks increase 
where those activities are delegated 
by the FSP to other persons who are 
not subject to the same 
requirements.   
 
The proposed requirements further 
seek to prevent / discourage persons 
from the practice of “renting-a-
licence” by acting as a representative 
merely to avoid compliance with, 
inter alia, the soundness 
requirements.   
As regards the questions raised: 
See proposed amendment to extend 
soundness requirements to all 
juristic representatives. 
 
The Registrar is of the view that the 
risks for not requiring soundness 
requirements for natural persons 
are mitigated through the additional 
due diligence requirements placed 
on FSPs prior to appointing a 
representative.  In addition, the 
practice of “rent-a-licence” is not as 
widespread as in the case of juristic 
representatives. 
 

212.  14 38(a)(ii)  
 

 This section provides that the fit and proper requirements relating 
to financial soundness contained in chapter 6 of the Draft 
Determination applies to a juristic representative of a Category II 
FSP license holder.  

Noted.  See response under item 211 
insofar it relates to private equity 
funds.  
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This is a new requirement that is of particular concern to SAVCA.  
SAVCA strongly believes that the application of the financial 
soundness requirements to juristic representatives of category II 
FSP license holders may pose possibly insurmountable challenges 
for private equity firms.  
According to Board Notice 1 of 2012 (the "Board Notice"), as from 
30 September 2012, a South African registered pension fund may 
only be allowed to invest in a private equity fund on the condition 
that any person  
rendering financial services to such private equity fund, whether 
local or foreign, must be a licensed Category II FSP or a 
representative of such FSP.  
As a consequence of the Board Notice, most private equity fund 
managers have applied for their managers to be licensed as 
Category II FSPs and for the general partners or trustees of their 
various funds to be juristic representatives of their managers.  
The general partners or trustees of funds are almost always special 
purpose entities with no personnel or assets. Also, generally 
speaking, the FSP (the advisor) employs staff, receives fees and 
incurs operating costs.  
In practice, most general partners and trustees will therefore be 
unable to comply with the solvency and liquidity and operational 
requirements set out in the Draft Determination applicable to FSPs 
and Category II FSPs, in particular.  
SAVCA respectfully submits that it will be difficult (if not 
impossible), time-consuming and disproportionately expensive for 
their members to ensure that all of their general partner and 
trustee entities comply with the fit and proper requirements 
relating to financial soundness contained in chapter 6 of the Draft 
Determination.  
SAVCA would accordingly suggest that the fit and proper 
requirements relating to financial soundness contained in chapter 
6 of the Draft Determination not be made applicable to a juristic 
representative of a Category II FSP license holder.  
 

213.  1 
 
20 

38(b)(i) 
Application of 
this Chapter 

The fit and proper requirements relating 
to financial soundness contained in this 
Chapter –  
(b) do not apply to –  

(i) a key individual of a FSP, a 
representative and a key 
individual of a juristic 

It is believed that the reference to “key individual of a 
representative” should be a reference to “key individual of a 
juristic representative”. 
 
 
 
 

Noted.  
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representative; 
 

 
 
Masthead - We are in support of the financial soundness 
requirements also applying to juristic representatives (Section 
38(a)(ii)), as may be applicable, as this will protect the ongoing 
financial soundness of the FSP as well as the clients and any 
staff/representatives which are linked to the juristic 
representative. 
For us it also makes sense that Banks and Insurers are required to 
only comply with the the financial soundness requirement 
prescribed by the Banks Act, the Long Term Insurance and Short 
Term Insurance Acts, as the case may be.  We see no value in 
requiring an institution to duplicate their effort in complying with 
financial soundness requirements when the objective can be 
achieved by compliance with the primary regulation. 

214.  14 Section 39  The definitions provided in this section is also of particular concern 
to SAVCA.  
 

Noted. 

215.  10 Section 39 
general 
solvency 
requirement  
 

 The definition of "annual expenditure" allows for certain 
deductions, including depreciation. SAVCA respectfully submits 
that amortisation should also be added as one of the permissible 
deductions.  
Under the definition for "assets", in relation to the general 
solvency requirement the following is excluded: "investment in 
and loans to related parties". The current solvency and liquidity 
regime for FSPs only excludes investments in related parties. By 
excluding loan receivables, the Draft Determination could create 
insurmountable difficulties for some of SAVCA's members. By way 
of an example:  

fund, some of SAVCA's members raise a loan from a financial 
institution. That loan is injected through the relevant SAVCA 
member (i.e. the entity that holds the FSP license and in respect of 
which the Draft Determination will find application) and is owing 
to the financial institution by the SAVCA member. Accordingly the 
loan is reflected as a liability in the SAVCA member's books.  

books being ultimately the SAVCA member granting the loan to 
the trusts to enable the trusts to invest into the private equity 
fund via the general partner. As the loans to the trusts are 
excluded from the SAVCA member's assets (because they are 
deemed to be loans to related parties) it creates a significant 

Disagree.   
 
The definition of assets excludes 
intangible assets and therefore the 
exclusion of amortisation from this 
definition of ‘annual expenditure’. 
 
The intention is to create a separate 
category of FSPs for persons 
managing alternative investment 
funds with its own specific 
requirements.  The Registrar will in 
the determination of those 
requirements consider SAVCA’s 
specific concerns.   
 
The Registrar is satisfied that the 
concessions granted through the 
proposed amendments struck a 
balance between FSPs’ needs (more 
effective and efficient use of the 
capital) whilst still achieving the 
objectives of the Act. 
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problem in terms of meeting the solvency requirement as the 
SAVCA member must include the loan payable to the financial 
institution as a liability in its books (i.e. there is no matching asset).  
 
Under the definition of "liquid assets", cash and participating 
interest in a money market portfolio is classified as liquid assets, 
provided that 50% of these assets can be converted into actual 
cash within 7 days and the e definition of “general solvency 
requirement” refers to section 41(2). There is currently not a 
section 41(2), thus we assume that this should read Section 40(2)?  
 
remaining 50% within 30 days. This implies that any deposits with 
a financial institution which matures in excess of 30 days should 
not be treated as cash. This is strictly speaking not correct as in 
most cases the depositor can redeem the deposit with interest 
penalties if that cash is required sooner. SAVCA suggests that 
definition should make allowance for this option.  
The "liquid assets" definition is furthermore silent about debtors 
which are capable of being converted into cash within, by way of 
an example, 30 days. Many private equity fund managers who 
have debtors accrual for management fees are capable of 
converting such debtors into cash in less than 30 days. Private 
equity fund managers may have management fees that are due 
but which are not yet being recorded as a receivable (debtor), 
which are capable of being drawn down into cash within 30 days. 
The definition of "liquid assets" should include text allowing this 
option in calculating the liquidity requirements.  
 

216.  18 
 
20 

“annual 
expenditure” 
 

 Among the deductions from expenditure for the purposes of 
calculating the liquid asset requirement is ‘Depreciation ‘. 
For the sake of clarification this should include amortisation and 
hence be worded “depreciation and amortisation”. Amortisation is 
a form of depreciation but is typically used for intangible assets 
 
For solvency purposes the FSB does not recognise intangible 
assets, and therefore for liquidity purposes one should likewise 
not recognise the ‘expense’ of amortisation. To do otherwise 
would be inconsistent.  
If the amortisation of goodwill that cannot be directly linked to a 
payment is a concern to the regulator under this section, then 
perhaps it could be worded “amortisation of actual costs incurred 
in acquiring business” or words to that effect. 

Disagree.  See response under item 
215.  The Registrar does not intend 
to amendment the definition to 
include amortisation. 
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Mastehad Our comment is limited to  (v).   

Previously an FSP was allowed to exclude from annual 
expenditure, “50% of the commission or fees paid to 
representatives for the rendering of services that did not 
form part of their remuneration”. We are comfortable with 
the amendment whereby all remuneration which is linked 
either the “FSP’s revenue” or the “revenue generated by an 
employee, representative or contractor of the FSP” can be 
excluded as this expense would fall away in the absence of 
such revenue or reduce in line with a decline in revenue. 
 

Noted. 
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217.  1 
 
20 

39 
Definition: 
“juristic 
representative
” 
” 

“juristic representative” means a juristic 
representative of a Category II, IIA or III 
FSP; 
 

It is not necessary to define juristic representative for the Chapter 
as paragraph 38(a)(ii) indicates that the Chapter applies to juristic 
representatives of Category II, IIA and III FSPs. 
 
 
 
Masthead - Whilst we do not have any objection to this definition, 
we submit that it may be confusing given the defintion of “juristic” 
in Section 1 which refers to a juristic representative without 
making the distinction between or excluding categories of FSPs.     
 

Noted.   

218.  1 39 
Definition: 
“liabilities” 

“liabilities” in relation to the general 
solvency requirement means the liabilities 
of the FSP excluding loans subordinated in 
favour of other creditors and investments 
in the FSP by and loans from related 
parties 

The definition of assets in relation to the general solvency 
requirement and additional asset requirement explicitly excludes 
“investments in and loans to related third parties”.  The view is 
held that if “investments in and loans to related third parties” is to 
be excluded from an FSP’s asset calculation for purposes of 
determining whether the solvency threshold is met, then in order 
to maintain consistency, the converse should similarly be excluded 
from an FSP’s liabilities for solvency calculation purposes. 
 

Disagree. Do not understand how an 
investment in the FSP will be 
classified as a loan unless it is 
reflected as a loan. A FSP further 
remains liable for repayment of loans 
even in case of loans from related 
parties.  Concession has already been 
made to exclude all loans that are 
subordinated from the liability 
calculation.   

219.  1 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

39 
Definition: 
“liquid assets” 
 
 

“liquid assets” means – 
(a) cash; 
(b) other assets equivalent to cash; 
(b)(c) a participatory interest in a 

money market portfolio of a 
registered collective investment 
scheme or a money market 
portfolio of a registered 
collective investment scheme 
which consists only of Islamic 
Compliant Instruments 
(excluding Islamic Bonds (Sukuk)) 
as defined in a determination 
under section 46 of the Collective 
Investment Schemes Control Act, 
2002; 

(c)(d) 70% of the market value of a 
participatory interest in a 
portfolio of a registered 
collective investment scheme as 
defined in the Collective 

ASISA members welcome the amendment of the definition of 
liquid assets to include collective investment schemes and listed 
securities.  This will enable more effective and efficient use of 
capital held to meet the financial soundness requirement. 
 
1. It is suggested that the definition should be expanded to 

take Islamic FSPs into account.  If these FSPs are not taken 
into account, they will either be subject to an increased 
financial soundness requirement compared to conventional 
FSPs or such FSPs will be required to hold the required 
liquid assets in a bank account which attracts interest, a 
non-permissible type of income in terms of Islamic law.  
The cost of doing business as an Islamic FSP will therefore 
be more than for a conventional FSP.  In order to ensure a 
level playing field, paragraph (b) of the definition should 
include provision for money market collective investments 
scheme portfolios which consist only of Islamic Compliant 
Instruments (excluding Islamic Bonds (Sukuk)) as defined in 
CISCA Board Notice 90. 

 
2. One ASISA member suggested that where an FSP, 

Noted.   
 
 
 
 
It is not clear why paragraph (b) of 
the definition should be extended to 
include money market collective 
investment scheme portfolios which 
consist only of Islamic compliant 
instruments.  If the portfolio is 
classified as a money market 
portfolio, irrespective of the 
underlying, investments in that 
portfolio would be regarded as liquid 
assets.   
 
 
 
 
Disagree.  
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Investment Schemes Control Act, 
other than an investment in a 
money market a portfolio 
referred to in paragraph (c) or 
and a hedge fund portfolio of a 
registered collective investment 
scheme; or 

(d)(e) 70% of the market value of a 
security listed on a licensed 
exchange provided it does not 
constitute more than 50% of 
total liquid assets, 

provided- 
(i) the assets referred to in 

paragraphs (a), and (b) and (c) 
are capable of being converted, 
without any penalty on capital, 
into cash as follows: 
(aa) 50% within 7 days; and 
(bb) 50% within 30 days; and 

(ii) the assets referred to in 
paragraphs (c)(d) and (d)(e) are 
capable of being converted into 
cash within 7 days. 

 

particularly in the case of an FSP forming part of a group of 
companies, has control over the recoupment of fees 
directly from clients’ investments, these debts should form 
part of the calculation of liquid assets, provided the fees 
can be recouped within the allowed time periods.  These 
fees will currently qualify as assets equivalent to cash 
(accounts receivable) that can be liquidated without 
realizing a loss on capital.  A discretionary FSP may have 
fees receivable as one of the biggest current assets on its 
balance sheet. The recoverability and ability to liquidate 
this asset is without question as typically the fees are 
drawn down by the FSP from the portfolios it manages and 
this draw-down happens within a very short space of time 
after the end of relevant reporting period.  The nature of 
the asset manager’s debtor’s book therefore, is that it is an 
extremely liquid asset and arguably more liquid than some 
other assets included in the proposed definition.  The 
member requested that these fees be provided for 
specifically (cash equivalents should continue to qualify as 
liquid assets) particularly in view of the additional 
safeguards in the form of the early warning requirements.  
Two other ASISA members expressed the same view in 
respect of accounts receivable which are currently 
regarded as cash equivalents capable of being converted 
into cash within certain periods and requested that this 
should remain in place. 
The ASISA members referred to above expect to 
experience significant difficulty to comply with the financial 
soundness requirement.  If provision is not made for other 
assets equivalent to cash, FSPs are likely to apply for 
appropriate exemptions from the requirements. 
 
 
 
 
 
 
 
 
 
 
 

 
Accounts receivable may not always 
be available for liquidation and it 
further may be subject to market 
and investment risk.   
 
The Registrar is satisfied that the 
concessions granted through the 
proposed amendments struck a 
balance between FSPs’ needs (more 
effective and efficient use of the 
capital) whilst still achieving the 
objectives of the Act. 
The Registrar further disagrees that 
proposed amendment will have a 
significant impact on industry.  The 
records of this Office indicate that 
only one ASISA member might be 
affected.   
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OASIS   

 

 
 

It is not clear why paragraph (b) of 
the definition should be extended to 
include money market collective 
investment scheme portfolios which 
consist only of Islamic compliant 
instruments.  If the portfolio is 
classified as a money market 
portfolio, irrespective of the 
underlying, investments in that 
portfolio would be regarded as liquid 
assets.  The same applies to 
collective investment schemes other 
than money market portfolios. 
 
 

220.  2 39 
Definition: 
“liquid assets” 
 

 Silica supports the amended definition of liquid assets. Silica 
believes that the amended wording forms an integral part of the 
revised fit and proper requirements as a whole. 
The wider ambit of what is regarded as liquid assets are counter 
balanced by a wider net incorporating more entities into the 
definition of entities required to hold a certain amount of capital. 
Should the revised definition not be accepted and the FSB revert 
to the previous definition of liquid assets, it necessarily requires a 
review of the counter-balancing measures elsewhere in the 
financial soundness and other sections of the Fit and Proper 
Requirements. 
Silica therefore submits that the definition should be accepted in 
its proposed form in order to ensure a balanced regulatory 
approach. 

Noted. 

221.  8 
 
20 

39 
Definition: 
“liquid assets” 
 

 Form A:  Liquidity Calculation 
Part 3:  We propose that for purpose of the liquid asset calculation 
that 70% of monies invested in a hedge fund be included in the 
calculation, provided the investment is capable of being converted 
into cash within a period of no more than 30 days. 
 
Masthead - In general we support the amendments to this 
defintion as, in our view, they will enable FSPs, where required, to 
maintain “liquid assets” in a manner which will also serve the 
investment objectives of the FSP.  
(b) Currently FSPs are able to invest in “other assets equivalent to 

See proposed amendment.  
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cash that can be liquidated without realizing a loss on liquidation”.  
Although a “participatory interest in a money market portfolio” is 
not specifically included currently, this type of investment, in any 
event, in our view falls inside the current defintion.  We, therefore, 
support the inclusion of this into the definition as it provides 
clarity.  
(c) We believe that relaxation of the definition of “liquid assets” 
will be welcomed by FSPs as this will provide them with an 
opportunity to invest the funds in instruments which are able to 
provide reasonable returns for the FSP. We agree with the 
proposal to only allow “70% of the market value” to be used in the 
calculation of this requirement to make provision for any potential 
losses. 
(d) In line with our comment in respect of (c), we are in favour of 
this amendment as it provides the FSP with some flexibility and 
allows for prudent management of their own funds. 
(d)(i)(bb) At present an FSP is able to invest a maximum of 50% of 
its liquid assets in cash or assets equivalent to cash which must be 
capable of being liquidated in 60 days. The proposed amendments 
limit the period in which liquid assets must be converted into cash 
to a maximum of 30 days.  This proposal is, therefore, more 
restrictive than the current requirements and would limit, for 
instance, the FSP from investing funds in a 60-day fixed deposit. 
We submit that at least a portion of the FSP’s liquid assets referred 
to in (a) and (b) should be able to be converted to cash within 60 
days. 
(d)(ii) We support this proposals as it will ensure that an FSP avoids 
investments which are illiquid. 
 

222.  18 Definition: 
“liquid assets” 
 

 (a) cash 
No mention is made here of foreign currency cash. FSP’s such as 
ours receive and retain fees on foreign investment contracts in 
foreign currency. I propose that it would be appropriate to treat 
this for liquidity purposes in a similar manner to the proposed 
treatment of holdings in a collective investment scheme i.e. at 70% 
of the ZAR value. 
 

See proposed amendment.  

223.  4 
 
20 

Section 40(4) 
(c) and (d) 

Refers to "pending proceedings", and to 
"civil judgments". 

The related comments in Section 9 apply here as well. 
 
 
Masthead - While we support the principle of FSPs and juristic 
representatives making adequate provision for the smooth and 

See responses to section 9. 
 
 
Disagree.   
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appropriate running of their businesses and in line with their 
regulatory obligations, this requirement would need to be applied 
proportionately depending on the type and size of the FSP or 
juristic representative. 
We are not familiar with the term “quality” financial resources and 
would suggest that, unless there is a sensible reason and 
explanation, that this be deleted.  In our view, words such as 
“sufficient”, “suitable” and “adequate” should be enough.   
Further, we disagree with the requirement to maintain sufficient 
financial resources to the extent that “there is no risk that its 
liabilities cannot be met”.  We submit that it would be impossible 
for any FSP or juristic representative which operates in an industry 
which is impacted by many external factors, to meet this 
requirement and that the objective should rather be to “reduce” 
such a risk.   
 
Our comment in relation to this requirement relates to its 
application to juristic representatives.  While we agree with the 
principle and with what the Regulator is trying to achieve, at a 
practical level there are questions.  For example, how would this 
be monitored?  Would the juristic representative be required to 
also submit its annual financials or would the FSP be required to 
consolidate these into its own?  And who would be responsible to 
report to the FSB in respect of the juristic representative?  In order 
to meet the requirements, juristic representative should also be 
afforded sufficient time to restructure their affairs should this be 
needed 
 
Although we agree in principle that a person which is declared 
insolvent or provisionally insolvent should not be able to become 
or continue to become an FSP or juristic representative, it does not 
seem to be clear how a rehabilitated insolvent would be dealt 
with.  The way this currently reads is that irrespective of how long 
ago a person was declared insolvent or provisionally insolvent, 
they would be unable to seek approval or would be disqualified as 
an FSP or juristic representative.  We submit that this section 
should be amended to make provision for a rehabilitated insolvent 
to apply or re-apply for approval or authorisation.  
Following on from previous comments, we submit that “pending” 
is an undefined period of time and such “pending proceedings” 
may take years to reach any conclusion or outcome.  Furthermore, 
an allegation can lead to pending proceedings but may not result 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
See proposed transitional provisions. 
 
 
 
 
 
 
 
 
 
 
 
Disagree.  Section does not apply to  
a rehabilitated person. 
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in a judgment.  We, therefore, submit that any reference to 
“pending proceedings” should be deleted. 
 

224.  10 Section 
40(4)(b)(c)(d)  
 

 
perception that liquidation of a company or close corporation is as 
a direct consequence of a person’s inability to apply the required 
financial discipline or standards. All circumstances of the 
liquidation should be taken into account.  
 

“….or is the subject of any pending 
proceedings which may lead to such a conviction…” is problematic 
and should be removed. We submit that only when a person has 
been finally convicted of an offence should this criteria apply  
 

Noted.  See proposed limitation of 
requirement.  

225.  10 Section 40(5)  
juristic representative if business rescue proceedings has 
commenced.  

financial services in the name of the FSP it is registered under. The 
FSP is responsible for the obligations of the juristic representative 
in so far as the rendering of financial services is concerned. Where 
the FSP is appointed as the business rescue partner, we request 
that an exception be granted.  
 

Disagree. The requirement only 
relates to new licence applications 
and new appointments.   

226.  10 Section  
46(a)  
 

 
excess working capital requirements applicable to Category II, IIA 
and III FSP and a juristic representative of such FSP’s comes into 
operation 12 months after the date of publication of this Notice in 
the Government Gazette.  
 

application and require clarity on the reason for the exclusion.  
 

Noted.  See proposed new provision 
to make it clear that transitional 
provision only apply to juristic 
representatives. 

227.  19 S 42(1)  S 42(1) provides that: 
A Category I FSP referred to in section 41(a)(i), a Category II, IIA, III, 
and IV FSP and a juristic representative must at all times comply 
with the additional asset, working capital and liquidity 
requirements set out in Table A hereunder. 
If S 13(1)(c) has been declared to mean that representatives may 
not collect premiums or hold client funds in their own name, but 
must do so in the name of the FSP, why does this paragraph and 
Table A make reference to juristic representatives, who are not 

Agree.  See proposed amendment.  
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able to “hold client assets or that collect, hold or receive premium 
or other monies in respect of a financial product”? 
 

228.  1 42(1) and (2) 
Specific 
requirements 
 

(1) A Category I FSP referred to in 
section paragraph 41(a)(i), a 
Category II, IIA, III, and IV FSP and a 
juristic representative must at all 
times comply with the additional 
asset, working capital and liquidity 
requirements set out in Table A 
hereunder. 

(2) An FSP and a juristic representative 
referred to in subsection 
subparagraph (1) must submit to the 
Registrar- 
(a) in the case of a Category II, IIA 

and III FSP and a juristic 
representative of such FSPs, on 
a half yearly bases calculated in 
terms of the FSP’s or juristic 
representative’s financial year, 
Form A in Annexure Four; 

(b) in the case of a Category I FSP 
referred to in section 
paragraph 41(a)(i), on an 
annual bases simultaneously 
with the financial statements of 
the FSP as contemplated in 
section 19 of the Act, Form A in 
Annexure Four. 

 

Please refer to the comment on paragraph 38(a)(ii) above in 
respect of the applicability of the financial soundness 
requirements to juristic representatives. 
 
One member questioned the rationale for the difference in the 
additional asset requirement and the liquidity requirement 
between Category II and Category IIA FSPs given that the CISCA 
regulatory framework is now in place. 
 

See response under item 211. 

 

The provision does not propose an 

amendment to the additional asset 

requirement currently applicable to 

Category IIA FSPs.  

229.  3 42(2)(b)  The above clause provides that a Category I FSP must on an 
annual basis submit its financial statements to the 
Registrar. It further provides that the current assets of the 
Category I FSP must at all times exceed its current liabilities. 
 
Transnet is a State-owned Company, and its core business is 
to provide rail, ports, pipelines and engineering services to 
its customers. Transnet, through one of its Operating 
Divisions, Transnet Freight Rail, provides Category I financial 
intermediary insurance services to its customers through a 
registered Cell Captive.  

Disagree.  The requirements align 
with international best practice and 
standards.    



 Commen- 
tator SECTION WORDING / PROPOSED WORDING COMMENT REGISTRAR’S RESPONSE 

In cases where the rendering of financial services does not 
form part of the core business of the FSP, consideration 
should be given to limit the financial compliance 
requirements to financial vehicles created (for e.g. a 
registered Cell Captive) as it poses no risk to the financial 
stability of the financial services industry or to the 
continued core day-to-day operations of the FSP (i.e. 
Transnet).  
 

 

230.  14 42(2) and 
42(3)  
 

 These sections are also of particular concern to SAVCA.  
Section 42(2) states that the FSP and the juristic representative 
must submit the form in Table A on a half-yearly basis to the 
Registrar showing the liquidity calculation of the FSP and the 
juristic representatives.  
Section 42(3) then states that the form referred to above must be 
submitted within 7 days of every half year-end of the FSP.  
SAVCA respectfully submits that this requirement is impractical as 
the financial information could not be finalised in 7 days. In 
addition, audited financial statements could never be completed in 
this timeframe so FSPs would be calculating the liquidity 
requirements on unaudited numbers.  
In the event that unaudited numbers are acceptable to the 
Registrar, then SAVCA submits that the period for submission 
should be at least 4 months after financial year end. This would be 
consistent with the period  
provided for in section 19(2(b)(iii) the FAIS Act in respect of the 
submission of audited financial statements.  
 

Noted.  In terms of section 19(1) a 
FSP must maintain full and proper 
accounting records on a continual 
basis brought up to date monthly.  In 
terms of the current soundness 
requirements a FSP must at all times 
comply with the requirements which 
therefore requires up to date 
records.  However, see proposed 
extension of submission date.  

231.  1 42(3) 
Specific 
requirements 
 

The form referred to in subsection 
subparagraph (2)(a) must be submitted 
within 7 15 business days after every half 
year-end of the FSP. 

From a practical point of view, even if accounting records are 
maintained on a continual basis (as required in section 19(1)(a) of 
the FAIS Act) it is expected that it will be extremely challenging to 
bring the accounting records up to date monthly and to submit 
Form A to the FSB within a week after every half-year end of the 
FSP, especially if the half-year ends on 31 December.  It is 
suggested that it would be more practical to submit Form A within 
15 business days after the half-year end of the FSP. 
 

See response under item 230. 

232.  5 42.(3)  Management accounts are normally available within 15 working 
days after month end.  Only then are we in a position to assess the 
financial soundness requirements. A reasonable period to report 
any detail to the Regulator would be 30 days. 

See response under item 230. 
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The form referred to in subsection 2(a) must be submitted within 
30 days after every half year-end of the FSP. 

233.  18 42 (3):  The form referred to in subsection (2)(a) must be submitted within 
7 days after every half year-end of the FSP. 
 
In relation to the relatively long half-year interval during which no 
liquidity-reporting is required, the 7 day reporting deadline is 
excessively short. The 7 day time frame may at times become 
problematic for many FSP’s. Where an FSP is owner-managed and 
the owner happens to be indisposed over that time (e.g. on leave, 
ill, etc.), it leaves little time for accommodation. 
 
Since the time between reporting is 6 months, 30 days would be a 
more appropriate reporting deadline. 
 

See response under item 230. 

234.  14 42 – Table A  In the working capital requirements for Category II FSPs, it is 
specified that "current assets" must exceed "current liabilities". 
Both of these terms must be clearly defined.  
 
Some of SAVCA's members have engaged with the Registrar 
previously on the adjustments which they make to their current 
liabilities. Such adjustments include: moving out of 
creditors/liabilities, management fees received not brought to the 
income statement and income received in advance but only to be 
released to the income statement in future periods, as well as 
bonuses accrued but not yet approved.  
SAVCA would suggest that adjustments in the nature of the ones 
set out above be specifically dealt with in Table A (or elsewhere in 
the Draft Determination).  
 
SAVCA has previously made submissions to the Registrar that 
should a liquidity requirement apply as per Table A, such a 
requirement should be calculated on the average cash balance 
over, for example, the last 6 months where the FSP (fund 
manager) has the right to make draws on a 6-monthly basis.  
SAVCA respectfully submits that a liquidity requirement based 
exclusively on the annual expenditure recorded in the previous 
year’s financial statements would be highly prejudicial to an FSP 
that has downsized its operations and reduced its expenditure.  
SAVCA would accordingly suggest that FSPs should have the option 
of rather using its budgeted expenditure for the year in progress, 
motivated if necessary with a letter to the Registrar explaining why 

Noted.  The standard accounting 
principles apply as regards what 
could be classified as “current 
assets” and “current liabilities”. 
 
See also response under item 211 
insofar it relates to private equity 
funds. 
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expenditure will be lower than in the previous year.  

235.  1 
 
 
 
20 

43(1) 
Early warning 
requirements 
 

An FSP and juristic representative referred 
to in section paragraph 41(a) must, in 
writing, immediately notify the Registrar 
when the FSP becomes aware - 
(a) that the assets of the FSP or juristic 

representative exceed its liabilities 
by no more than less than 10%; 

(b) that the current assets of the FSP or 
juristic representative exceeds the 
current liabilities by no more than 
less than 10%; 

(c) that, in respect of a Category IIA and 
III FSP and juristic representatives of 
that FSPs, the additional assets of 
the FSP or juristic representative 
exceeds the minimum requirement 
by not more than less than 10%; 

(d) that the FSP or juristic 
representative does not meet any of 
the requirements in this Chapter; or 

(e) the FSP or juristic representative 
becomes aware of an event or 
situation that may or will result in 
the effect contemplated in 
paragraphs (a), (b) and (c). 

 

1. It is suggested that the references to “no more than” be 
replaced with references to “less than” to simplify the 
wording and to avoid confusion. 

 
2. Section 19(1)(a) of the FAIS Act require FSPs to maintain full 

and proper accounting records on a continual basis, brought 
up to date monthly (except to the extent exempted by the 
Registrar).  From a practical perspective, monitoring of 
compliance with the early warning requirement will be 
performed when the monthly accounts are up to date.   It is 
thus suggested that the early warning requirement be 
aligned and that the notification should only be required 
when the FSP becomes aware of circumstances that would 
require a notification to the Registrar. 

 
3. Two ASISA members indicated that although the concept of 

an early warning system is supported, it may create an 
untenable situation in which FSPs will have to maintain 10% 
in capital in addition to the minimum capital requirements to 
avoid engaging with the FSB in respect of for example 
dividend payments, especially in the case of FSPs that are 
listed companies.  One of these ASISA members indicated 
that the 10% threshold is too high.  It is likely that some 
ASISA members will experience difficulty to comply with the 
early warning requirements and consequently will apply for 
appropriate exemptions from the requirements. 

 
Masthead - In principle we do not have any objection to the 
requirement to notify the Registrar of these instances.  However, 
we do question the practicality of insisting that the Registrar be 
notified “immediately” as FSPs to whom this requirement may 
apply, in general rely on their accountants to maintain the financial 
records which results in a delay in the information provided to the 
FSP.  We, therefore submit that this should be changed to 
“immediately upon becoming aware”.     
Further, in respect of (a), (b) and (c), we suggest that the wording 
be changed to “….by less than 10%;” as it reads more easily. 
 
 

Agree. 
 

 
 
Disagree.  The current requirement is 
that a FSP must at all times comply 
with the soundness requirements.  

 
 
 
 
 
 
 

Noted.  It is not clear why a FSP 
would not be able to report or apply 
for approval as provided for in the 
requirements.  The requirements will 
allow the Registrar to act more 
proactively to ensure client 
protection and compliance with the 
law by FSPs. 
 
 
 
 
 
Disagree.  Responsibility is on FSP to 
maintain compliance with 
requirements.  

236.  5 43.  1) Using a percentage of Total Assets or Current Assets 
doesn’t take into account the value of the Assets and could place 

Disagree.   
The proposed amendment to the 
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an onerous requirement on a company which is in a sound 
financial position.  As an example you may have a company which 
is regulated as a FSP but does not make significant margin but is 
financially stable.    
 
2) No consideration has been given to the nature, scale and 
complexity of operations of a FSP and the industry norm for the 
type of margin associated with FSPs which undertake similar 
activities.  
 
3) All regulated companies are governed by the Companies 
Act and are required to perform a Solvency and Liquidity test prior 
to any distribution.  This would ensure that the company can 
indeed afford to make the required distribution. 
4) The implication of not exceeding the financial soundness 
requirements by 10% would be to stop any payments by way of a 
loan, advance, bonus, dividend, repayment of capital or other 
distribution of assets to any director, officer, partner, shareholder, 
related party or associate without the prior written approval of the 
Registrar.  This does not specifically take into account any 
payments which would be made in the ordinary course of business 
to a Shareholder or related party of the FSP for services rendered.  
If such payments were to be included for purposes of 43.(3) this 
could have unintended consequences for other entities within a 
Group to which the FSP belongs, some of the other companies 
within the Group may be regulated themselves.   
5)  Although it would be up to the FSP to inform the 
Registrar where it does not exceed the financial soundness 
requirements by 10%, it is not clear how the FSP will be informed 
when it is no longer governed by this restriction contained in 
43.(3).  This process has the potential to make any such payments 
or distributions to any director, officer, partner, shareholder, 
related party or associate without the prior written approval of the 
Registrar very difficult and could have a significant impact on the 
way that FSP’s operate. 
6) There is no process in place with provides a mechanism for 
dealing with 43.(3) or timeframes proposed for notifying a FSP 
when they may proceed with payments.  Where a FSP, upon 
identification that it does not exceed the financial soundness 
requirements by 10%, has within a short time frame rectified the 
situation, will it be able to immediately continue with payments?  
If notification from the Registrar that a FSP may continue with 

definition of ‘liquid assets” allow a 
FSP to include into the liquid asset 
calculation more assets than what is 
currently allowed.   
 
Disagree. Liquid assets are 
calculated with reference to a 
particular FSP’s annual expenditure.  
 
 
See response under item 235. 
 
 
 
Disagree.  Payment could be made 
provided Registrar has granted 
approval. 
 
 
 
 
 
 
 
 
 
FSP will have to inform Registrar that 
section no longer complies.  
 
 
 
 
 
 
 
The section will not apply where FSP 
meets requirements.   
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payments is a manual process we anticipate that there will be slow 
turn-around times which will restrict the ability of FSP to make 
payments for longer than necessary, and could have unintended 
consequences. 
 
 
Removal of 43.(3) as the FSP will not be in breach of the financial 
soundness requirements and the imposition of 43.(3) could have 
unintended consequences. 
The Registrar to consider the nature, scale and complexity of a 
FSP’s operations when determining the appropriate percentage by 
which the financial soundness requirements should be exceeded 
for early warning notification purposes. 

 
 
 
 

237.  14 Table A and 
43(1)  
 

 Table A specifies that only Category IIA and Category III FSPs are 
subject to an "Additional Asset Requirement". The relevant 
requirement is that the assets of these types of FSPs must exceed 
their liabilities by at least R3 million. Category I, Category II and 
Category IV FSPs are not subject to this requirement. All FSPs are, 
however, subject to the "Working Capital Requirement" of 
ensuring that their current assets must exceed their current 
liabilities.  
Section 43(1)(a) then provides that (presumably) all FSPs and 
juristic representatives must notify the Registrar when their assets 
exceed their liabilities by no more than 10%. Section 43(1)(b) and 
section 43(1)(c), respectively, repeat this requirement but with 
reference specifically to current assets and current liabilities (in 
the case of section 43(1)(b)) and additional assets (in the case of 
section 43(1)(c)). In the case of additional assets (i.e. section 
43(1)(c)) the notification obligation is framed specifically with 
reference to Category IIA and Category III FSPs.  
It is therefore not entirely clear to SAVCA:  

 
reshold the notification obligation in 

section 43(1)(a) would be triggered; and  
 

 
SAVCA suggests that this be clarified to ensure that there is greater 
alignment between section 43(1) and Table A.  

Noted.  The Registrar is not 
proposing an amendment to the 
current requirements.  

238.  4 Chapter 8  Heading: incorrectly titled as Chapter 8, should read Chapter 7 Noted. 

239.  14 Chapter 8  The transitional provisions set out in Chapter 8 do not refer to any 
exemptions applied for and granted under the existing fit and 
proper legal framework. SAVCA has applied for and has been 

Disagree.   
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granted a number of exemptions on behalf of its members. SAVCA 
suggests that the transitional provisions in Chapter 8 specifically 
provide that exemptions granted under the previous regulatory 
dispensation remain in place.  
 

240.  1 45(1) 
Repeal of 
previous 
Board Notices 

(c) the Notice on Determination of 
Continuous Professional 
Development Requirements, 2008, 
published by Board Notice 103 of 
2008 in Government Gazette 31514 
of 15 October 2008. 

In view of recent developments in respect of requirements for 
continuous professional development, it is suggested that the 
requirements published in 2008 should be repealed.  The General 
Exemption from CPD requirements published by Board Notice 163 
on 3 October 2012 should be withdrawn when the repeal becomes 
effective. 
 

Noted. .  

241.  1 45(2) 
Repeal of 
previous 
Board Notices 
on fit and 
proper 
requirements, 
savings, 
transitional 
provisions 

Despite the repeal of the Board Notices 
referred to in subsection 
subparagraph (1)- 

(a) the transitional provisions relating to 
qualification requirements 
contained in those Notices continue 
to apply to the persons to which 
they applied immediately before the 
repeal of those Notices, and in the 
event of any inconsistency between 
a provision of this Determination 
and such a transitional provision the 
transitional provision prevails; 

(b) a qualification recognised in those 
Notices is deemed to be an 
appropriate qualification as 
contemplated in Part 2 of Chapter 3 
but only for the Category and in 
relation to the financial product for 
which the qualification was 
recognised; 

(c) the deeming provision in paragraph 
(b) does not apply to a FSP, key 
individual, representative of a FSP 
and a key individual of a 
representative authorised, approved 
or appointed for the first time to 
render financial services in respect 
of a specific category or a specific 
financial product after the 

1. Paragraph 45(2)(c) may cause confusion.  Subparagraph 
(2)(b) provides that qualifications recognised in terms of the 
repealed Notices are deemed to be recognised for the 
purpose of this Notice when this Notice becomes effective.  
In short, qualifications that were previously recognised, 
remains recognised (for the purpose for which they were 
recognised previously).  Subparagraph (2)(c) provides that 
this deeming provision for previously recognised 
qualifications does not apply to an FSP, key individual or 
representative with a first date of appointment after this 
Notice becomes effective. 

 
Does this mean that a new entrant with a qualification that 
was previously recognised must re-apply for the recognition 
of that qualification?  It is submitted that it could not have 
been the intention. 
 

2. Paragraph 45(2)(e) provides for the requirement that current 
assets must exceed liabilities (for Category II, IIA, III and IV) 
as contained in the repealed Notice to continue to apply until 
this Notice becomes effective.  It is uncertain why the 
additional asset requirement and the liquidity requirement 
are not included in this paragraph given that the current 
requirements are not amended by this Notice. 

 
3. It will be appreciated if the FSB could also confirm the 

following understanding in respect of Notices that will be 
repealed: 
(a) Transitional arrangements in respect of qualifications 

contained in the repealed Notices will continue to apply 

Noted.  See proposed amendments. 

 

 

 

 

 
 
 
 
 
 
Agree. See proposed amendment. 
 
 
 
 
 
 
Noted.  
The commentator’s understanding of 
the requirements is correct. 
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commencement of this Notice; and 
(d) the experience gained by a key 

individual of a FSP or a key individual 
of a juristic representative approved 
or appointed prior to the 
commencement of this Notice to 
manage or oversee the rendering of 
a specific financial service in respect 
of a specific financial product in 
relation to a specific category of FSP 
is deemed to meet the experience 
requirements contemplated in Part 
1 of Chapter 3; 

(e) sections paragraphs 9(4)(b) and 
9(5)(b) contained in the Notice 
referred to in subsection 
subparagraph (1)(b) continue to 
apply until the date referred to in 
section paragraph 46(a) to the 
persons to which they applied 
immediately before the repeal of the 
Notice. 

 

to the persons the arrangements applied to before this 
Notice becomes effective. 

(b) A key individual that met the experience requirements 
before this Notice becomes effective, is deemed to 
meet the experience requirements contained in this 
Notice. 

(c) An FSP, key individual or representative with a first date 
of appointment after the effective date of this Notice, 
must comply with the fit and proper requirements of 
this Notice. 

 

242.  1 
 
20 

46 
Short title and 
commenceme
nt 
 

This Notice is called the Determination of 
Fit and Proper Requirements, 2015, and 
comes into operation two months after 
the date of publication in the Government 
Gazette, except- 
(a) section paragraph 42(1) and (2), in 

so far it relates to the excess 
working capital requirements 
applicable to a Category II, IIA and III 
FSP and a juristic representative of 
such FSPs, which requirements 
comes into operation 12 months 
after the date of publication in the 
Government Gazette. 

 

1. Please refer to the comment on paragraph 38(a)(ii) above in 
respect of the applicability of the financial soundness 
requirements to juristic representatives. 

 
2. This Notice does not amend the current working capital 

requirements of Category II, IIA and III FSPs.  It is not 
necessary to provide for 12 months to comply with the 
requirement.  Paragraph 46(a) effectively only suspends the 
liquidity reporting requirement for 12 months after the 
publication of this Notice. 

 
Masthead - We submit that in addition to this, juristic 
representatives be afforded a period of 12 months after date of 
publication to comply with section 40(2). 
 
 

Noted.  See above response.  
 
 
 
Agree.  See proposed amendments. 
 
 
 
 
 
 
See proposed amendment. 
 

243.  4 Annexure 3 We note that some of the criteria 
descriptions start with the words “ensure” 
or “verify”. 

The qualifying criteria should make clear that the exam will require 
the candidate to either explain, describe, analyse or define 
certain aspects covered in the FAIS Act. 

Disagree.  
 
Disagree. The exam questions are 
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We recommend replacement of any references in the qualifying 

criteria to “ensure” or “verify” by the use of the following: 
“describe”, “define”, Explain”, or “analyse”. 

developed on 4 different cognitive 
levels – knowledge, comprehension, 
application and analysis. The 
terminology / wording used in the 
qualifying criteria were reviewed 
specifically to support question 
development on these four levels.  
The development of multiple-choice 
questions is supported by very 
specific methodologies and the 
wording of the criteria is therefore 
extremely important as it may 
impact on what is tested as well as 
the level of the question.  
The recommendation that is made 
limit the cognitive level of the 
question to comprehension only 
which means that application and 
analysis questions cannot be 
developed for these criteria which 
may affect the item bank and in turn 
affects the layout of the exam as 
there may not be sufficient 
questions on the various levels for 
the exams.  
 

244.  19 Annexure 3 
Table 1 

 Task 1 to be replaced with: 

1 Demonstrate 
understanding of 
the FAIS Act as a 
regulatory 
framework 

1 Describe the FAIS Act and 
subordinate legislation 

K 

    2 Explain how the FAIS Act is 
integrated with other 
applicable Financial 
Services Board legislation 

K 

    3 Describe the requirements 
when interaction between 
FSPs takes place 

K 

    4 Explain in general which 
departments of the 
Registrar's office deal with 

K 

Agree. See proposed amendment. 
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which FSP matters 

    5 Interact with the Registrar 
when and where required 

S 

    6 Explain what is the correct 
format of communication 
with the Registrar 

K 

    7 Explain what processes are 
required to remain 
updated with regards to 
published changes to 
legislation that will affect 
the FSP. 

K 

245.  4 Annexure 3 – 
Table 1 

Criteria for regulatory exams – Table 1. Criterion 1.3 – interact with the registrar: it is not clear how this 
would be tested.  
Criteria 1.2 and 1.4 – around communication with the Registrar is 

not enshrined in legislation. 
 
We recommend that criteria 1.2 and 1.4 be deleted.  
Criterion 1.3 to be reworded to read: 
“Explain the functions of the various departments in the 
Registrar’s office.”    
 

Noted.   
All skill criteria is tested by providing 
scenarios where the candidate is 
required to apply his/her knowledge 
of the FAIS Act and sub-ordinate 
legislation.   
 

246.  19   Task 3 to have additional qualifying criteria 

    32 Explain the process of enforcement as 
provided for in legislation 

K 

 

Agree. See proposed amendments. 

247.  4 Annexure 3 – 
Table 1 

Criteria for regulatory exams – Table 1   Criterion 3.13 – explain what levies are payable and by when. 

 Levy amounts change annually – if the exam question bank is 
not changed timeously, the representative will record 
incorrect answers.  

We recommend that criterion 3.13 be deleted. 

Disagree. The criteria does not refer 
to the actual rand amount, it refers 
to the type of levies that are 
payable.  It should not be deleted. 

248.  19   Task 4: The following qualifying criteria to replace the proposed. 

    7 Describe the good standing, honesty and 
integrity requirements for a key individual. 

K 

    8 Check whether a current/potential key 
individual meets the good standing, 
honesty and integrity requirements.  

S 
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    9 Explain the implications for a key 
individual should the key individual no 
longer meet the good standing, honesty 
and integrity requirements 

K 

    10 Take appropriate action where a current 
key individual no longer meets the good 
standing, honesty and integrity 
requirements. 

S 

    11 Explain the implications for a FSP should a 
key individual no longer meet the good 
standing, honesty and integrity 
requirements 

K 

 

249.  19   Task 5: The following qualifying criteria to replace the proposed. 

    4 Implement and maintain the prescribed 
professional indemnity or fidelity 
insurance cover 

S 

 

 

250.  4 Annexure 3 – 
Table 1  

Specific Codes of Conduct  Reference is made to the “specific” code but General Code items 
are being tested under item 6. 
We recommend to re-name item 6 to “adhere to General Code of 
Conduct”. 
 

Agree.  See proposed amendment.  

251.  4 Annexure 3 – 
Table 1 

Criterion 8 – tests POPI under criterion 
8.5. 

The FSB has no mandate in respect of POPI nor are POPI 
obligations specifically referenced in FAIS legislation and 
subordinate legislation. 
We recommend that the reference to POPI under criterion 8.5 be 
deleted. 
 

Agreed.  See proposed amendment. 

252.  4 Annexure 3 – 
Table 1 

Criteria 15.3 and 15.4 – requires the FSP 
to check and implement procedures to 
ensure that representatives are fit and 
proper.  Similarly regarding Section 15.2.  

This is not specifically referenced in the FAIS Act and it is not clear 
how this would be tested – the operational controls to manage 
this across entities will vary.  
We recommend that criteria 15.2 and 15.3 and 15.5 be deleted. 
 

Disagree. See proposed new record 
keeping requirements. 

253.  4 Annexure 3 – 
Table 1 

Criteria 16.3, 16.5 and 16.6 all relate to 
operational execution steps in relation to 
debarment  

This is not specifically referenced in the FAIS Act and it is not clear 
how this would be tested – the operational controls to manage 
this across entities will vary. 
We recommend that 16.3, 16.5 and 16.6 be deleted. 
Alternatively create different general criteria that may be 
referenced to the FAIS Act or subordinate legislation. 
 

Disagree.  
Scenarios / case studies are provided 
and the candidate is required to 
demonstrate his/her ability to apply 
the FAIS legislation correctly in that 
particular scenario. 

254.  4 Annexure 3 – Criterion 4 relates to operational This is not specifically referenced in the FAIS Act and it is not clear Disagree. All the criteria are 
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Table 2  execution steps in relation to product and 
risk management  

how this would be tested as the operational controls to manage 
this across entities will vary. 
We recommend that criterion 4 be deleted. 
Alternatively create different general criteria that may be 
referenced to the FAIS Act or subordinate legislation. 
 

references to the relevant FAIS 
legislation already 

255.  19 Annexure 3 – 
Table 2 

 Table 2 
The Tasks and qualifying criteria are all in order. However, BN 60 
of 2010 changes need to be included. 
 

Noted. 

256.  19 Annexure 3 – 
Table 3 

 Table 3 
The Tasks and qualifying criteria are all in order. However, BN 60 
of 2010 changes need to be included 

Noted. 

257.  4 Annexure 3 – 
Table 4  

Varied criteria in Table 4 relate to 
operational execution steps not 
referenced in the Act or Codes of conduct,  

It is not clear how this will be tested as operational execution 
across FSPs will vary. 
We recommend that the following criteria be deleted: 1.3 and 2.6. 
Alternatively create different general criteria that may be 
referenced to the FAIS Act or subordinate legislation. 
 

Disagree.  
All the criteria are references to the 
relevant FAIS legislation already. 

258.  19 Annexure 3 – 
Table 4 

 Table 4 
Task 3: The following qualifying criteria to replace the proposed. 

    3 Explain the implications for a 
Representative should a key individual no 
longer meet the good standing,  honesty 
and integrity requirements 

K 

 

Agree.  

259.  19 Annexure 3 – 
Table 4 

 Task 8: The following qualifying criteria to replace the proposed. 

    3 Explain the fit and proper requirements 
that apply to a Representative (good 
standing, honesty, integrity, qualifications, 
experience, knowledge tested through 
regulated examinations and continuous 
professional development) 

K 

 

Agree.  

260.  4 Annexure 3 – 
Table 5 

Some of the criteria under number 3 
contains references ethical conduct in 
financial services.  

It is not clear how this will be tested as ethical conduct rules are 
handled differently in varied organisations and “conflicts of 
interest” rather than “ethical conduct”” is referenced in FAIS 
subordinate legislation.  
Recommend that references to “ethical conduct” be deleted and 
replaced with testing around FAIS “conflicts of interest”. 
 

See proposed deletion of Table 5.   

261.  19 Annexure 3 –  Table 5 See proposed deletion of Table 5.   
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Table 5 We believe that comment on this examination can only be made 
once the Competency Model is finalised. 
 

262.  8 
 
20 

Annexure 4  Form A:  Liquidity Calculation 
Part 3:  We propose that for purpose fo the liquid asset calculation 
that 70% of monies invested in a hedge fund be included in the 
calculation, provided the investment is capable of being converted 
into cash within a period of no more than 30 days.  
 
Masthead - The definition of “liquid assets” in Section 39 only 
restricts “70% of the market value of a security listed on a licensed 
exchange” to 50% of total liquid assets. In our opinion, it would be 
counter-intuitive to restrict cash holdings to 50% thereby forcing 
investment into the “riskier” assets.  We are unsure whether this is 
a typing error.    
 

See comment under requirements.  
 
 
 
 
 
Disagree. 

263.  10 Annexure 4 Management declaration The requirement is for: “…. the key individual of the provider…” to 
sign and declare that the information provided is true and correct.  

 
 
o In the event that a FSP has more than one product and category 
registered against their FSP licence, does each KI sign separately 
for their respective area of control? Practically the calculation  
will take the entire asset base and total expenditure of the FSP as 
an entity into consideration for the liquidity calculation and thus it 
could be very onerous for one KI to sign off on the accuracy of an 
entire entity.  
 
We would suggest that this be signed off by the Public Officer/ 
Managing Director or even the Chief Financial Officer as they 
would be much closer to the financial performance and results of 
the FSP.  
o In terms of clause 38(b) (ii) under Chapter 6, Part 1, we request 
clarity as to whether an insurer who is also a FSP needs to the sign 
this management declaration. The comment above relating to the 
KI signing this off, will also apply in this instance, however the 
declaration should not refer to the calculation contained in 
Annexure 4, but should merely refer to the fact that the insurer 
has met the financial soundness requirements under the relevant 
insurance legislation.  
 
In the event that this declaration is required, we suggest that this 

See proposed amendment to clarify 
that only one key individual is 
required to sign the declaration. 
 
See also proposed exclusion of 
insurers from soundness 
requirements.  
 
 
 
 
 
 
  



 Commen- 
tator SECTION WORDING / PROPOSED WORDING COMMENT REGISTRAR’S RESPONSE 

be signed by the Public Officer, Managing Director or the Chief 
Financial Officer.  

264.  10 General  
allowing for engagement with the Registrar on an application basis 
for exemption of one or more of the fit and proper requirements 
specific to a representative type, given the nature, scale and 
complexity of the business of the financial services provider and 
the services to be provided by the representatives in relation to 
the products offered.  
 

where the word bases is used to refer to basis. We would 
recommend that it be amended to basis as intended.  
 

- sub-paragraph (a) should be removed after (e).  
 

Disagree.  Section 44 of the Act 
provides for exemptions. 
 
 
 
 
 
 
 
 
Noted.  

265.  4 General 
comments on 
Exemption 
131 of 2003 
Money 
market 
exemption 

 The aforementioned exemption cannot apply in its previous form 
due to the underlying determination being repealed and because 
essentially it will be prudent for representatives to understand the 
product being offered and to gain the required experience. 
Currently there is no product specific qualifications and a 
representative completing a qualification under supervision and 
the required RE can then gain the required experience whilst 
under supervision. Should the representative have the RE and 
qualification the experience of 1 year under supervision would 
ensure that such representative understands the mechanisms of 
the money market product sold. It is therefore recommended that 
this exemption be repealed. 

Noted. The Registrar will consult on 
the repeal of the exemption. 

 

GENERAL COMMENTS 

3 “Services under Supervision” 1. The Determination of Fit and Proper Requirements for Financial Services 
Providers, 2008 provides for “service under supervision”. “Service under 
supervision” means financial services rendered by a representative who does 
not meet the prescribed experience, qualification and/or regulatory 
examination requirements and which services are rendered under the 
guidance, instruction and supervision of a supervisor. The proposed 
amendments deleted the provision dealing with “service under supervision”.  
 

2. The proposed amendments provides for a person to qualify for authorisation 
or appointment as a representative of an FSP, such person must have gained 
practical experience in the rendering of a financial service in relation to a 

Disagree. The Exemption of Services under 
Supervision sets out the extent and conditions 
of the exemption.  Therefore, it is not 
necessary to provide for it in the Notice.  



financial product which is relevant to the applicable categories of FSPs. For 
example, currently a representative of a category 1 FSP is required to have a 
minimum of 6 months practical experience to be eligible for appointment by 
the Registrar as a representative of an FSP. 

 
3. It is recommended that the proposed amendments should explicitly point out 

whether an FSP will be permitted to have a “representative under supervision” 
as it’s the only mechanism for a person to gain practical experience before 
being appointed as representative of an FSP.  

 

4 Chapter 1  There may be misalignment with the Companies Act requirements for fit and 
proper. Compare the requirements in both Acts to ensure alignment. The 
incidents listed in section 9 are considered prima facie proof of the person not 
meeting the honesty and integrity requirements.  

 Of particular concern is the reference to "pending proceedings" in various 
portions of section 9 of the proposed amendments, both in reference to civil and 
criminal proceedings. In our opinion this would be an infringement of rights.  

 There are no timelines to comply with certain requirements.  

 The current fit and proper rules provide specific timelines for representatives to 
complete qualifications and exams. No transitional provisions are tabled to 
provide clarity regarding how to deal with these persons once the current Board 
Notice is repealed. 

 "Pending proceedings" against a person cannot be a criterion to conclusively 
determine honesty and integrity as the matter is still subject to final adjudication. 
Reliance on the probability of a finding against the individual indicates that the 
matter has been pre-judged and this would be an infringement of the individual’s 
rights. Furthermore, if one examines the test for honesty and integrity in other 
legislation, reliance is placed on prior convictions or actions as opposed to 
pending proceedings. Until a matter is finalized and judgement given, there can 
be no reliance on the subject matter of those proceedings and we therefore 
recommend that the words "is the subject of any pending proceedings" be 
removed in section 9. 

We recommend transitional provisions be allowed that will provide clarity on 
how to deal with current representatives who are still in the process of 
completing exams, qualifications where their deadline dates have not yet 
passed. 

See comments under Chapter 2.  

11 General The FIA invited comments from our members on the proposed changes to the Fit and 
Proper Requirements and also referred to the proposed changes at a number of 
member workshops that were conducted during February. 
 
Our members are satisfied that the proposed changes should not affect their day to 
day operations significantly and welcome proposals on the alleviation of certain 
financial soundness requirements. 
 

Noted.  See proposed new competence 
requirements. 



There is some opposition to the proposal that the experience requirements for FSP’s 
should require at least a year in management in the financial services sector as this 
could act as a barrier to entry for some, while it may probably add little to the overall 
professionalism of the person concerned.  
 
While we see the positive side of promoting greater access in looking to allow for 
“lower level” categories of advisors, we still have some concerns about the proposed 
new product classes and whether the advice-giving process in selling these products 
will effectively address the financial needs of such customers and their understanding 
of these products.  
 
The FIA will communicate extensively with members when changes become effective. 
If necessary, we will host workshops to ensure that the changes are understood and 
implemented correctly. 
 

19  Applicability 
We feel that the Fit and Proper Requirements should also include those specific to 
Compliance Officers in terms of Section 6A of the FAIS Act 
We also believe that the requirements for supervision should also be included in the 
Fit and Proper Requirements so that a single piece of legislation deals with the Fit and 
Proper Requirements and how a person may obtain the requirements whilst working 
under supervision. 
 

Disagree. See comments above. 

19  Natural Person and Juristic Entity 
We feel there needs to be a clear distinction between the Natural Person as an FSP, 
The Key Individual and the Representative compared to the FSP as a Juristic Entity. 
There are specific Fit and Proper characteristics which are only relevant to a natural 
person and others which are only relevant to a juristic entity. We feel that the 
document should deal with these entities differently. 
The licence holder should have specific requirements whether the licence is held as a 
Natural Person or as a Juristic Entity and these should be separate from the Fit and 
Proper requirements relevant to a person who operates as a Key Individual, 
Representative, Compliance Officer and a Sole Proprietor. 
 

Disagree.   

 

 


